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" PREFACE

This paper is written as a part of a study ef Chambers County,
Texas, financed by the Natioﬁal Science Foundation. During Phase I,
the Chambers Countj preject produced_an environmental analysis of
the capability of the county to accqmmodete land development. The
projeet also'producedvdata concerning the predispositions and pref-
erences of county‘residents for development. Residents generally
prefer ehat goverﬂmental intervention be kept at minimum levels in
resource aliocationhmatters,.and that local governmental values be
emphasized over state and federal values.

The study of state and local governmental institutions dis-
closed that Texas does not have a strong system for planning and
regulatihg the ways‘that land is used. Although state agencies
actively influence development patterns through their capital invest-
ments for state facilities and water supply, the agencies them-
selves“deny that they make land use decisions. Conflicts between

_private and public claimants for land uses do not have high visibil-
ity.u As an example of Texas' atfitude, the state established an
ihdﬁsfrial commiesion on its own initiative to attract new industry.
Federal prompting was required, however, to get the state to protect
its air and water from pollution.

Emerging federal environmental and land use legislation indi-
cates that Texas will soon have to increase its regulation of private

land uses and coordinate state-level allocation of resources. At



the beginning of the projéct, the research teams assumed that the
National Land Use Policy Act would pass and that the Act would set
the standards for the modifications of existing state institutions.
The Act did not pass. It is still being debated and its future and
final content are uncertain.

Instead of trying to satisfy a fluid federal proposal that may
never pass, the reseafch teams turned to existing legislation on
coastal zone management that the state has begun to implement. The
Coastal Zone Management‘Act covers many of the issues that are in-
volved in the Land Use Policy Act. Both Acts require that a certain
amount of data be gathered; that planning processes be developed;
that certain types of land uses be regulated; and that critical
areas be identified. The General Land Office is responsible for
formulating Texas' response to the federal Act and has indicated a
desire to receive any help the project could provide.

This paper tries to blend Texas' present land use system,
Chamberé County preferences for local control, and federal require-
ments into a coherent response to the Coastal Zone Management Act.
The challenge is enormous, and the attempt to produce a workable
system may not be completely successful. It is advanced as a point
of beginning, and as a theory of approach instead of a "must' system
for the state. The proposal emphasizes an "incremental change" pro-
cess to balance development and conservation values along the Texas
Gulf Coast.

One portion of the Chambers County study is an environmental
analysis component, which consists of a detailed study and graphic
representation of the capability of the county land and water areas

to accommodate land development of various types. This type of

iii



study should be valuable to a coastal zone management agency in.
carrying out the major tasks required by the federal Act. For ex-
ample, the study should provide the basic data for qgmpletion of an
inventory of coastal resources, standards for determining permissi-
bility of uses that directly and significantly impact coastal waters,
and for designating areas of particﬁlar concern. Such a study,

or some modification thereof, should be a beginning point for any

coastal zone management program.
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INTRODUCTION

By 1972, Congress was well aware that the natioﬁ's coastlines
needed attentiom. O0il spilils, conflicting claims by iﬁdustries aﬁd
public users to remaining beach areas in the northeast, and contin-
ued destruction of productive marshlands made regulation appéar
inevitable. Would the regulation come from federal or state sources?

Direct federal regulation would have been hard to sell polit-
ically. Many of the regulatory decisions related to matters of
local concern, and probably could best be made locally. The theory‘
of "new federalism" was in vogue, meaning that the states should be
giﬁen a greater role in carrying out programs thaﬁ affected both
state and federal interests.

It was in this setting that Congress passed the Coastal Zone
Management Act of 1972. The Act provides federal funding to help
states put together a program of coastal zone management, and addi-
tional funding to help the states administer the programf AE the
federal level, the Department of Commerce administers coastal zone
management, with specific administration delegated to the National
Oceanic and Atmospheric Administration (NOAA).

| There are no expressed sanctions in the Act to penalize states
that do not put together qualifying programs. Why, then, would a
étate unciertake coastal zone management after the Act, if it had
not done so prior to the Act? There are several reasons. One is

funding. Federal funds for coastal management will be made available



for those states that set up qualifying programs. No funds are
available for states that do not. Funding in any case is likely to
be inadequate to pay the cost of the whole program. A more persua-
sive reason for a state to participate in. coastal zone management
is the implied threat- that if states do not take care of the1r ‘
own coastal problems then the federal government w111 do it dlrectly.
Under the current program states at least have some flex1b111ty ln o
determ1n1ng what to do w1th the1r coastl1nes and in str1k1ng the «
balance between conservatlon and development to suit local values U

| The Act has an add1t10na1 1ncent1ve that is built 1nto the
program that glves 31gn1f1cant effect to the new federallsm tenet.
when a state adopts a program for coastal management that is f1na11v
approved by the Secretary of Commerce then most other federal ‘
agencies must defer to the state 's plan | If states want to take backl
some dec131on prerogatlves from federal agencles th1s offers them
a chance to do s0.

Not all federal agenc1es and laws are subordlnated to approved
coastal programs | Federal air and water pollutlon laws take prlmacy '
over coastal zone management ‘and must be 1ncorporated 1nto the pro—':
gram. The coastal zone management program may in some cases be so
closely 1ntertw1ned w1th air and water polhnnnn laws that they become
supportlve of each other i. e., the coastal zone management program |
may be used to 1mp1qnent the pollutlon control programs and v1ce o
versa. - | h _ o o

The Coastal ‘Zone Management Program does not take away much

local government power to make ordlnary land use dec1s1ons ” It does



not matter to the coastal program whether a certain streét corner is
used for residential or commercial purposes. Strict coastal zone
regulation is required for only one category of use: land and water
uses that directly and significantly impact coastal waters. The
state has leeway to define these uses and to decide which uses are
permissible and which are not. The state may set the standards at
the state level and implement them directly or it may delegate
implementation to local governments, subject to state review.

The stéte must do something else that looks a lot like regula-
tion, but isn't. It its program the state must identify "areas of
particular concern" and assign priorities, to the major uses within
such areas. At first glance, this looks like more regulation, and it
would be if the use priorities had to be enforced. But they don't. .
The purpose of designating areas of particular concern is to call
attention to areas that have certain characteristics that should be
taken into account when public and private characteristics that
should be taken into account when public and private decisions are
made concerning development or conservation of those areas, or areas
around them. Thus, an industrialized area needs to be identified
geographically and a notation made that it is probably committed to
industrial uses in order that the state may have a decisional refer-
ence point for highway construction, dredging permits, and the like.
Similarly, the programs should identify areas that the state should
buy for conservation and public recreational purposes.

Many provisions in the Act suggest that it is primarily a
conservation measure. For example, historical, aesthetic, and

recreational values are to be taken into account when decisions are



made. However the Act also requires'that uses of regional benefit -
are not to be unreasonably excluded from thie coastal ‘zone. This
reference could be specifically pointed at the northeastern coastal -
states that have excluded refineries and other industrial uses from
their coastal areas in recent years.

The Coastal Zone Management Act intentionally establishes’
policies and procedures, but leaves details and definitions to the
states. This flexibility may be desiréble and even essential if’
it-is to be adapted to the differing needs and approaches of all
coastal states. _Such flexibility can also breed confusion, however,
when the same requirements apply to such diverse political and geo-
graphical settings as Texas and Delaware.

- This paper represents  an initiatory attempt to explain some of
the Act's details and formulate a system for Texas to respond to its
requirements. The paper is written while the regulations are still -
being formulated at the federal level. State law, likewise, is
not settled and new legislative enactments may either add to coastal
management problems or solve major deficiencies. The paper seeks' to
accommodate Texas' basic preferences for minimum interference with
private property rights, and maximum emphasis upon local decision -
and maintenance of existing governmental structure. The final pro-"
gréﬁ'fdr Texas probably will not reflect entirely the proposals made
herein. The effort will be worthwhile if ‘the final program is in

some measure influenced in’'a positive way by this statement.



1. THE FEDERAL COASTAL ZONE
MANAGEMENT ACT

A. Purpose and focus of the Act

The Coastal Zone Management Act (CZMA) sets federal guide-
lines for managing the coastal resources of the nation, and
provides funds for states to formulate and administer a state
program.l Its stated purpose is to encourage states to exer-
cise their full authority in developing and implementing coastal
zone management (CZM) programs.2 Although the Act does not
contain sanctions, direct federal action is likely if states do
not establish rational procedures to allocate coastal resources
and strike a balance between conservation and development.

The concept of coastal zone management focusses on the
coastal area where land and salt water meet, and addresses the
problem caused by the complex and conflicting demands made upon
that region. The federal Act articulates broad policies to
preserve, protect, develop, and when possible, to restore or
enhance these coastal zones for succeeding generation.s.4 State
programs must consider ecological, cultural, historical, and
aesthetic values along with economic development.? Legislative
history shows that an overriding goal is preservation of the
nutrient-laden coastal wetlands that comprise an essential part
of the complex ocean marine life cycle.6

CZM areas may extend inland only to the extent necessary
to control shoreland uses which have a direct and significant
impact on the coastal waters.’/ This inexact designation leaves
considerable discretion for states to set coastal boundaries.
States may not, however, restrict their programs solely to the
water-land contact p01nt8 neither may they use the Act to
lever an extensive inland land use program which does not imme-
diately affect the coast.

B. Federal administration

Federal responsibility for the Coastal Zone Management
Act rests upon the Secretary of the Department of Commerce, with
administration delegated to the National Oceanic and Atmospherlc
Administration (NOAA).l0 NOAA has capability to provide techni-
cal assistance through the National Ocean Survey, Environmfntal
Data Service, and the Environmental Research Laboratories.



C. Coordination of coastal program with other governmental
entities

The Act specifies coordination of the CZM program among
the governmental entities.l? The state must afford an oppor-
tunity to all relevant federal, state, and private parties to
participaiz in its program development.13 Open hearings are
required.

The state must coordinate the program with existing local,
areawide, or interstate plans applicable toc areas within the
coastal zone, and establish an effective mechanism for contin-
u@ng ignsultation and coordination with these planning agen-
cies.

The Act places federal agencies and laws into two categor-
ies. One category is unaffected by the program and retains
priority over the state system; the other category is subordi-
nated to the approved state program.

‘1. Early coordination with federal agencies essential

In formulating its coastal program, a state Tgst be
careful to coordinate with relevant federal agencies. The
Secretary is forbidden to approve a state's program unless
the views of all principalli affected federal agencies have
been adequately considered. 7 Although federal agencies do
not have veto power, their disagreement with a program pro-
posal could delay its approval. In case of serious disagree-
ment between any federal agency and the state, the Secretary,
in cooperation with the Executive'Offgce of the President,
must try to mediate the differences.

2. Deference to approved program required

During the program development phase, consultation and
coordination between the CZM agency and other entities may be
on an equal basis.l9 After the program has been formulated
and approved by the Secretary of Commerce, however, it must be
im.plemented20 and thus acquires primacy over the plans and acti-
vities of most other governmental entities in the regulated 29
areas.2l Applications by local governments for federal grants
and local governmental decisions concerning regulated uses must,
therefore, be subject to state administrative review for confor-

mity with the program.

It is clear, however, that the Act does not contem-
plate any governmental entity running roughshod over another.
Accordingly, after the program becomes operative, the coastal
management agency must continue to communicate and coordinate
its program with thﬁ plans and proposals of other affected gov-
ernmental entities. 4



3. General policy of federal deference to approved state
CZM program !

All federal agencies whose activities directly affect
the coastal zone and agencies who develop projects in the coastal
zone must conform as much as possible to the state's management
program.25 Moreover, federal agencies that issue licenses and
permits must require the applicant to certifg that the proposed
activity conforms with the coastal program.2b Applications by
state and local governments for assistance under other federal
programs affecting the cpastal zone must indicate conformity with
the management program.2/ Federal agencies are forbidden to
approve proposed projects that are inconsistent with a state
management program unless the Secretary of Commerce determines
that the project is consistent with the purposes of the Act or
that the Eroject is necessary in the interest of national
security. 8

4, Federal laws and agencies retaining primacy over state
CZM programs

The most important federal primacy over state CZM
programs concerns air and water pollution control laws and
regulations. The CZM program must defer to federal air and
water Bollution controls and incorporate them into the pro-
gram.2? This requirement makes it imperative that the state
coastal management agency establish a working relationship
with the Environmental Protection Agency (EPA) and state
pollution control agencies at the very outset of program devel-
opment.

Federally owned lands are unaffected by the program in-
asmuch as the Act's definition of "coastal zone' expressly
excludes such lands.30 Presumably, this would exclude national
parks and wildlife refuges. The program may indirectly affect
such land, however, through the Act's requirement that all
federal agencies defer to approved state plans when conducting
activities in the coastal zone.3l The Act states that it
does not diminish federal or state jurisdiction, responsibility,
or rights in interstate compacts or in the field of planning,
development, or conggol of water resources, submerged lands,
or navigable water. This provision might exclude many of
the activities of the Corps of Engineers, Coast Guard, and
other agencies whose functions relate to offshore water. Also
saved from modification are the powers and prerogatives of
the International Joint Commission of United States and Canada;
the Permanent Engineering Board; and the United States' oper-
ating entities established pursuant to the Columbia River Basin



Treaty and the International Boundary_and Water Commission
between the United States and Mexico.33

5. Applic§£i0n of the National Environmental Policy Act
(NEPA)

Although the Coastal Zone Management Act does not mention
the National Environmental Policy Act, some argument could be
made that, insofar as coastal zone decisions are concerned, the
Act modifies NEPA. By requiring activities of federal agencies
in the coastal zone to conform with the state's coastal manage-
ment program, the Act could shift environmental decision-making
away from the NEPA procedures and substitute the planning pro-
cesses of an approved CZM program. This result is justifiable
in that the CZM program eventually could become the process
through which a balance is struck between development and en-
vironmental protection.

It is unlikely that a court would hold NEPA, as it
pertains to activities within the coastal zone, to be totally
superseded by the CZMA. Such a decision would cause adminis-
trative havoc in determining which federal activities that
significantly affect the environment are within the purview of
coastal zone management and which are not. Moreover, a court
would not lightly overturn NEPA's environmental policies by
implication in a CZMA which does not expressly mention the Act.

Agency decisions that conform to approved CZM programs
should have greater success in withstanding judicial review
than ad hoc NEPA decisions. In the past, agency decisions on
whether to "go'" with proposed projects have been on an ad hoc
basis because there was no background fabric of rational
plamning to guide them in one direction or another. If coastal
zone management can provide a standard for federal agency deci-
sions, then a measure of program implementations is guaranteed.
Far better predictability of court action on proposed projects
subject to NEPA review could also result.

Federal regulations require that an environmental
impact statement be prepared prior to approval of a state's
program.35 In many respects, the program itself is a means of
addressing the very issues raised by impact statements.
Accordingly, the impact statement should closely parallel the
program's goals.

6. Integration with the proposed National Land Use
Planning Act36

Since the drafters of the CZMA anticipated that a National
Land Use Planning Act (NLUP) would be adopted, they provided for
the federal officials responsible for administering the Act to



approve_the part of the CZM program which would affect inland
areas.3’ This requirement suggests an eventual overlap of
authority between the Departments of Commerce and the Interior.
The CZMA and the proposed Land Use Planning Act do not appear
to be contradictory. They do, however, approach similar pro-
blems with different terminology and different requirements
for state action. In many states, administration of the two
programs may be delegated to two separate agencies. The over-
lap of authority at the federal level is unfortunate. If
possible, it should be avoided at the state level, by naming

a single agency for coastal zone management and for land use
planning. :

7. Coordination of state governmental entities

The type and degree of coordination anticipated within
the state governmental structure is not as precisely spelled
out as the coordination expected from federal agencies. The
Act requires that the Governor approve the plan and that a
satisfactory implementation procedure be established.38 Regu-
lations strongly imply that the state must work out a system
by which the various state agencies will conform tg the pro-
gram in their regulatory and spending activities. In some
states, the Governor's approval may imply that the state agen-
cies will conform. In Texas, this does not follow because the
Governor does not have direct control over the various boards
and commissions which spend state funds and issue state per-
mits to private and public developers. 0 '

D. Substantive elements of CZM

The procedures which have been outlined are only background.
The actual program is reduced to two steps: program development
and program management. Separate federal funding is provided
for each step. .

During the development phase, a state must produce a
management program that addresses the following six issues:

(1) An identification of the boundaries of the coastal
zone;

(2) A definition of what shall constitute permissible
land and water uses within the coastal zone which
have a direct and significant impact on the coastal
waters;

(3) An inventory and designation of areas of particular
concern within the coastal zone;



(4) An 1dent1f1cat10n of the means by whlch the state
~will control the permissible.land and water uses .
- which:have a: dlrect and 51gn1f1cant 1mpact on the:;
;’coastal waters TR

(5) Broad guldellnes on prlorlty of uses in partlcular -areas,
‘ 1nc1ud1ng spec1f1ca11y those of:lowest priority; and-

(6) A description of the organ1zat10nal structure pro-
posed to implement the management program, including
responsibilities and interrelationships of local,
areawide, state, regional, and 1nterstate agencies
in the management process.41

The six requlrements do not completely state what an ade-‘
quate CZM program should include. 1In addition,. the Secretary -
of Commerce must, prior to grantlng flnal program approval,
determlne that:

(1) A1l relevant public and prlvate partles had an oppor-
©© tunity to participate in program development.

(2) The state has coordinated its. program with local,

. areawide, and interstate plans, and has established
an effective mechanism for continuing consultation -
and coordination between the management agency and
with local governments, interstate agencies, regional
agencies, and areawide agencies within the coastal
zone. C CL : : e o

‘(3)i The state has held pub11c hearlngs
(4) The Governor has approved the program.

(5) The Governor has designated a single agency:tb admi-
~mnister the federal grants.

(6)“The state is organlzed to Implement the programs

(7) The state has the necessary authority for implementing
. the program, including power to administer land and
water use regulations which control development so as
to ensure compliance with the management program; to
resolve conflicts among competing uses; and to acquire
property by condemnatlon to achleve .conformance with
the program. v

Control techniques may include (a) state-established
"eriteria and standards implemented by local:governments,
subject to state administrative review and enforcement;



(b) direct state land and water use planning and
regulation; or (c) state administrative review of
all private and public development plans, projects,
or land and water use regulations, with power to
approve or disapprove;

(8) The management program provides for adequate consi-
deration of the national interest involved in siting
of facilities necessary to meet requirements which
are other than local in nature. The enforcement
system must include a method for assuring that local
land and water use regulations do not unreasonably.
restrict or exclude land and water uses of regional
benefit .44

(9) The management program provides procedures for desig-
nating specific areas for preservation or restoration
for their conservation, recreational, ecological, or
aesthetic values.45

E. Texas' response to the Coastal Zone Management Act .
Texas has commenced coastal planning for a program that
should eventually qualify for full federal funding. Even before

the Act passed, Texas had passed legislation protecting the
right of public access to Gulf beaches.%6 1In 1972, Texas passed
a Coastal Zone Management Act that authorized the General Land
Office to submit an application to the federal government for
funds to formulate a management program.47 Related legislation
restricts the rights of navigation districts to resell submerged
lands to private parties, and protects sand dunes along certain
Gulf Coast beaches.48

This paper does not address the initial stages of program
formulation. Instead, it looks at selected portions of the
management program itself, with particular attention to methods
of implementing the control requirements. The selected areas
of coastal management are (1) the requirement that the state
regulate land and water uses within the coastal zone which have
a direct and significant impact on coastal waters;49 (2) de31g-
nation of areas of partlcular concern;o0 (3) preservatéin
the national interest in the siting of key facilities; and
(4) protecting land and water uses of regional beneflt



2. REGULATION OF LAND AND WATER USES

WITHIN THE COASTAL ZONE WHICH HAVE

A DIRECT AND SIGNIFICANT IMPACT ON
THE COASTAL WATERS

A. The Formal Requirements

. The state must define what shall constitute permissible
land and water uses within the coastal zone which have a direct
and significant impact on the coastal waters. It must also
identify means for controlling those uses.33

1. Limited to uses of greater than local significance

The federal Act does not require a CZM program to
concern itself with all land use decisions in the designated
coastal zone.”4 To the contrary, the program addresses only
matters of greater than local significance.?3 Thus, locational
decisions for ordinary residential and commercial uses may be
determined in coastal cities according to the community norm;
e.g., if conventional zoning techniques are desired, they may

e used; if not, then the market may decide. Only those coastal
uses that affect persons and interests beyond the immediate
‘locale come within the CZMA. One such category covers uses
which have a 'direct and significant impact on the coastal
waters' .36 -

2. Effect of this requirement on designation of coastal
zone boundaries

The "direct and significant impact' requirement re-
lates to definition of the coastal zone boundaries, as well as
to control of specific land and water uses within the coastal
zone. The Act specifies that the zone may extend inland only
far enough to control uses which have a direct and significant
impact on the coastal waters.?/ The words of the Act would not
require that the zone be deep enough to cover all such uses;?
latest regulations, however, do require that the coastal zone
boundaries be coextensible with the location of land and water
uses that have the prescribed impact.59

Arguably, the Texas coastal zone should stretch hun-
dreds of miles inland, following the rivers which feed the
coastal waters. Major land uses far upstream may affect the
coastal waters by depositing silt, changing the course of
streams, impounding water, adding pollution, and depleting
fresh water supplies which otherwise would have reached the



coastal waters. Texas has chosen not to designate such exten-
'sive coastal zone boundaries; instead it has identified a
tentative coastal zone according to county boundaries which
extend one to three counties deep.b60 If this tentative desig-
nation becomes permanent, Texas may have to justify a boundary
designation based upon political lines instead of natural fea-
tures. :

B. "Direct and significant impact'" in three ownership segments
of the coastal zone: offshore, shoreline, and inland

The Texas coastal management zone encompasses three signi-
ficantly different areas. The first area is the 10.35 mile
strip of offshore submerged lands.6l Texas has sold portions
of the submerged lands to state-created port authorities and
navigation districts. Regulatory responsibility is shared with
various federal agencies, such as the Corps of Army Engineers
and the Coast Guard. Every use in this area that changes the
chemistry or physical configuration of the waters has a direct
impact on coastal waters. Such uses include dredging, drilling
operations, and constructlon of port and docking facilities.
Whether the use is "significant" depends upon some measure of
impact expressed either as a standard or determined through
administrative process.

‘1.' State and federal control of offshore lands

As owner of submerged lands, the State of Texas may
regulate private users so long as the regulations are reasonable
and uniformly applied. Federal agencies may not be regulated
directly. Many federal agenc1es are, however, required to defer
to the CZM program to the maximum extent fea31b1e 62 The state
may legislatively regulate the activities of the port authorities
and navigation districts so long as the rlghts of bondholders are
not impaired. :

The state has leased some submerged lands to oil com-
panies for oil and gas exploratlon purposes,544 These leases
create private property rights in the o0il companies and reduce
the power of the state to control the submerged lands as.owner.
The state may, however, impose reasonable regulations upon o0il
company leases to insure that the essential public interests in
coastal waters are protected. | -

Texas has patented some submerged lands to private‘
owners. The coastal agency may have to treat these lands as
if they were subject to full constitutional protection.



2. An uncertain shoreline

The second significant area is the strip of land at
water contact point that is subject to periodic tidal inunda-
tion. The state patented a great deal of this land to private
owners who will thus claim some lands which are covered at high
tide and exposed at low tide. Private owners may also claim
title to submerged lands as well. The confusion surrounding
claims in this coastal margin will require extensive litigation
to settle ownership. Accordingly, the state must plan to use
its police power to regulate private landowners in may sub-
merged and partially submerged portions of the coast.

Large stretches of Texas' Gulf Coast beaches have had
long and continued entry and use by the public Even though
the beaches may once have been granted to private owners by the
state, long public use creates an enforcible public right.
The Open Beaches Law, passed in 1962, formalizes the public
claim as a presumptive easement and authdrizes the Attorney
General and other officials to bring suit to preserve the right
of public entry and use.®6 Any public or private use that changes
the physical configuration or use of these beaches is likely to
qualify as a use that has a direct impact on the coastal waters.
"Significance" of the impact may be determined through develop-
ment of a predetermined standard or through administrative process.

The water contact area includes coastal marshlands as
well as sand beaches,®7 The presumptive public easement does
not cover marshlands.08 Private parties will c¢laim ownership
of these marshlands and the state must rely upon its police
power to regulate private owners to control their use. Marsh-
lands form a vital link in the food cycle for marine life.- Any
use that alters them or changes their relationship to the marine
life cycle has a direct impact on the coastal waters. "Signifi-
cance' must be determined separately, as previously mentioned.

3. Public and private ownership of inland areas

The third significant coastal area lies inland of high
tide contact. This contact line is hard to draw. One problem
~is that the legal definition of "high tide" is uncertain.
Another problem is that the actual water-land contact point con-
stantly shifts because of shoreline erosion, subsidence, and
other phenomena. Important questions of public and private
ownership, wherever it may be located, is owned by private clai-
mants. Some land, however, is owned by city and county govern-
ments and other state entities. The federal government owns
some lands. Although virtually every substantial use of wetlands
and offshore waters automatically fits the Act's definition,:
inland uses must be much more sharply defined to identify. those
that have a direct and significant impact. Some inland uses”
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have a direct and significant impact on coastal waters; others

do not. For example, it does not greatly impact coastal waters
that a single farmhouse is built or torn down a few miles in-
land. It may, however, matter a great deal that a new subdivi-
sion in a coastal county increases the volume and velocity of
fresh water coming into coastal waters, and increases the sewage
load in the local watershed. The impact is "direct" because

it changes the chemical content of the water. The magnltude

of impact is also likely to be sufficiently great that it will

be called "significant™. .

C. Defining boundaries of the coastal zone

The inland reach of coastal zone boundaries must include
all uses which directly and significantly affect coastal waters.
The coastal zone boundary need not, however, be coextensive for
all regulated uses. Thus, the boundary may extend a hundred
miles inland to regulate development in an aquifer recharge area
that feeds water into the Gulf. Regulation in that area could
be limited to that specific purpose, however, and need not cover
all land uses which might be regulated in the immediate coastal
area.

D. Legal and constitutional constraints on regulation within
the designated coastal zone

The state has no power to regulate federally owned lands,
and such lands are exempted from the Act.69 Although the state
may legislatively control lands owned by cities, counties, and
other governmental units, no existing state agency is authorized
to do so. Private landowners are not significantly regulated
in unincorporated areas.

State action that imposes too harsh a burden upon a private
landowner or that denies all beneficial use of private property
may be declared by a court to be a "taking" that violates the
rights protected by state and federal constitutions. 0 The state
is entitled, however, to regulate private property uses to Ero—
tect the health, safety, and welfare of the communlty
police power has been used to justify zoning, nuisance preventlon,
and other regulations which prevent land uses which cause commu-
nity harm.

One writer asserts that so long as the state acts as a
mediator between the landowner and interests affected by a parti-
cular land use, the regulation is constitutional and no compeqgy
sation is due for whatever losses result from the regulation.
Recent cases have upheld the right of a state to prevent land-
owners from bu11d1n§ in flood-prone areas, and from altering a
natural shoreline.’% These cases indicate some judicial accept-
ance of a broad definition of the police power.
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Although the legal bases for regulation may be complex,
a state can put together a constitutionally wvalid system for
regulating all private and state land and water uses that have
a direct and significant impact on coastal waters without com-
pensating landowners for losses suffered from the regulations.
The state in such case acts either as owner, as political
superior over its own subdivisions (c1t1es,,count1es districts),
or as mediator of claims between landowners and the public at
large.. A close look is now in order to determine what specific
types of uses must be included in the essential regulation
package.

E. Defining "direct and significant impact on the coastal
waters"

1. Federal requirements

Tentative federal regulations indicate that the state
should list those land and water uses.

(a) which have a direct and significant impact upon
the coastal waters,

(b) which the state, following appropriate analysis,
is prepared to accept in its coastal zone, and

(c) over which the state will exercise control through
its management program.

2. Operational definition required

The state must define the phrase "direct and signifi-
cant impact' in ogeratlonal terms that can be applied uniformly
and consistently/6 and must, therefore, develop a clas-
'sification system for relatlng various uses to.their impacts on
coastal waters. Regulations require that all existing, projected,
and potential uses must be analyzed as to intensity of impact,
and a determination made whether they meet the definition of
"direct and significant impact".77 All uses that affect the
-chemical content or physical configuratlon of coastal waters
directly impact coastal waters. The impact may or may not,
however, be "significant'. For example, a use that killed one
fish might not be deemed "significant'. On the other hand, a
use that killed one million fish probably would be deemed "signi-
ficant'". The definition of '"direct" can be stated scientifically.
"Significance"” cannot. There are two ways to define significance.
One is by an agreed standard, e.g., any use that increases water
pollution by a certain pollutant percentage is 51gn1f1cant
Another way is through administrative process, e.g., the coastal
agency holds hearings or applies its own dlscretlonary standard
to determine whether the magnitude of impact is significant.

12



The uses to be screened for permissibility must meet
both requirements that is, they must be both direct and signi-
ficant in their impact upon coastal waters.

The impact to be monltored is the impact of land uses
upon the waters - not the impact of waters upon the land. Thus,
shoreland development for residential purposes meets the defini-

- tion because its runoff changes the chemistry or physical boun-
daries of the waters--not because the water may destroy the
development.

3. Determining permissible uses:" Zoning versus per-
formance standards

After a satisfactory definition has been formulated.

the state must form a basis for deciding which of these uses

are permissible, and which are not.78 A state might respond

in either of two ways. One way is to list classifications of

land use, with pefmissible and nonpermissible uses keyed to a

zoning map. Another way is to set performance standards for
various land uses and locations which, if followed, w111 satisfy
the definition for permissible use.

Listing permissible and nonpermissible uses amounts
to conventional land use zoning. Setting authoritative manage-
ment guidelines may resemble zoning, but it does not require
the classification and exclusion of disfavored uses from parti-
cular areas. A system based upon authoritative management
guidelines keyed to water capability would meet the Act's
requirements, and would be more acceptable to Texas' political -
climate than a system based upon conventional zoning.

This portion of the Act does not require that the CZM
program conserve values which are purely cultural; e.g., it
does not require that a subdividion plat approval process insure
availability of schools, open space, and utilities unless the
lack thereof would have a direct and significant impact on the
coastal waters.’9 It does not require a city or county to
engage in conventional land use zoning or to regulate develop-
ment to insure that consumers are protected from faulting soils.
It does not require preservation of wildlife other than that
related to coastal waters. It does not require that historic
buildings be identified or saved. It only requires that land
uses impacting the coastal waters be identified, that the coastal
zone be drawn to include all such uses, and that regulations be
applied to protect the coastal waters from the adverse effects
of such use.

4, A logical point: A land capabiiity survey

The state must develop a method for assuring that
decisions are made in an objective manner, based upon evaluation

!
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of the best available information concerning land and water
capability and suitability. This must include at a minimum:

(a) an inventory of all significant natural and man-made
coastal resources, including beaches, dunes, wetlands,
uplands, barrier islands, waters, bays, estuaries,
harbors, and their associated facilities, »

(b) an analysis of the capabilities of each resource for
supporting wvarious types of uses and the suitability
for use when considered in conjunction with nearby
resources, and

(c) an analysis of the impact of such resource utilization
upon the coastal waters.

Permissible uses are those that can be reasonably and
safely supported by coastal waters, that are compatible with
surrounding resource utilization, and that will have a toler-
able impact upon the environment. States may designate as
impermissible those uses that exceed carrying capacity, adversely
affect surrounding resources, or have adverse environmental
impact. The state must spell out the reasons for banning im-
permissible uses from the coastal zone or from portions of it.

5. Implications of the Chambers County study: A four-
step process

The applicability of the land capability assessment
system developed for Chambers County is apparent. The system
produces the information needed for an inventory of all signi-
ficant natural and man-made coastal resources. These features
are indexed and designated on a map of the county. They are
stored in a computer and are available for convenient print-out.
Most important for CZM purposes, the analysis measures the capa-
bility of each unit to support various types of uses, and mea-
sures the impact of such uses upon the environment. This
gathering of scientific fact provides the necessary base for
establishing a definition of permissible and nonpermissible
uses based upon impact on coastal waters, and for formulating
authoritative management guidelines to protect coastal waters
from adverse impacts.

Information is thus available for defining land uses
which have a direct impact on coastal waters in Chambers County.
A complete statement can be made for other areas only after a
similar study of land within the coastal zone identifies the
natural processes peculiar to those areas. Nevertheless, some
analogies may be drawn from the Chambers County study which
will apply throughout the Houston-Galveston area and to the
entire coastal program.
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The Chambers County study 1mp11es that there are four
steps involved in satisfying thls provision of the Coastal Zone
Management Act. They are:

(1) The program‘must begin with a factual investigation
of the coastal lands and waters. This may be quite
expensive if the Chambers County study procedures
are adopted for the entire coastal zone. Perhaps a
less expensive system could be developed using the
key factors which the Chambers County study identi-
fied as most determinative of land use capability.

(2) The information preduced by the capability study may
be used as a basis for formulating management guide-
lines for land development. In some cases, the guide-
lines may negate any substantial change in natural
environmental characteristics. In many situations,
however, guidelines may be formulated that can spell
out what types of development may occur and what pre-
cautions must be taken to protect the waters. This
display of information and statement of guidelines
allows developers to predict what they may and what
they may not do with a certain tract of land. The
system would also minimize govermmental discretion
to refuse approval of qualifying development propo-
sals. This would be particularly helpful for small
developers who cannot afford the front-end cost of
preparing plans, impact statements, and other docu-
ments for projects which may not be approved. On the
other hand, the management guidelines should always
allow planned unit developments which meet or exceed
the performance standards established for environ-
mental protection. This will benefit large developers
who want to adopt new techniques to a particular
situation. Such developments must be reviewed and
approved on an individual basis.

(3) An enforcement system should be developed to ensure
that private and public developers obey the manage-
ment guidelines formulated to prevent damage to the
coast's natural processes. The federal Act requires
that the state-level agency either establish guide-
lines for local govermments to enforce, with an appeals
system, or that direct state regulations be applied.

Following the f1nd1ngs of the envirommental analysis
team, this paper ‘recommends that state guidelines for
perm1551b1e uses be stated in terms of management
guidelines rather than accbrding to the type of use
to which land may be put, e.g., residential, commer-
cial or industrial. Use controls are not necessary
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(4)

to preserve essential processes, and they introduce
a type of land use control which may be politically
unacceptable at this time.

For uses that cannot have guidelines for permissibi-
lity precisely stated, an administrative procedure
must be established. The procedure would involve

(a) an identification of uses that have direct and
significant impact on coastal waters; (b) a hearing
to allow all interested participants to present their
positions favoring the use; and (c) an administrative
decision whether the use should be allowed.
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3. AREAS OF PARTICULAR CONCERN

A. Comparison of the American Law Institute's (A.L.I.) Model
Land Development Code and National Land Use Planning Act w1th
the CZM requirements for areas of particular concern.

1. The requirement that such areas be designated

The state s CZM program must 1nc1ude an 1nventory ‘and
de31gnat10n of '"areas of particular concern' within the coastal 32
zone, and establish guidelines on priority of uses for such areas.

The term "areas of particular concern'" is similar to con-
cepts that appear in the American Law Institute's proposed Model
Land Developmggt Code, and current drafts of the National Land Use
Planning Act. Although the coastal Act's concept appears to be
different, it is worthwhile to consider the Model Code and the Land
Use Plannlng Act as backgrOund

2. The A.L.I.'s Model Land Development Code (Proposed Offl-
cial Draft, 1974)

The Model Code would classify situations where land use and
development may have significant areawide impact as "areas of crit-
ical state concern'. A reason for the state to pay attention to
these areas is that local governments may not have the capability
nor inclination t0'supervise development in a way that protects
areawide interests. The Code places in the "areawide impact' cate-
gory (1) land around major public improvements, (2) areas with par-
ticular historical, natural, or environmental 31gn1f1cance (3) new
community sites, and (4) areas not regulated by local government584
A state Land Plannlng Agency established by the Code would be re-
sponsible for designating such areas and establishing development
principles for them.85 The state agency would regulate develop-
ment in critical areas directly unless a locg% government submitted
a regulatory plan that meets state criteria. If a local govern-
ment submits a satisfactory program for critical areas within its
jurisdiction, then the state agency delegates regulatory responsi-
bility to that government, subject to continuing state administra-
tive review. Co L

The Code presents a cogent policy for designated areas.
The definition of critical areas is precise; the purpose of regula-
tion is spelled out; and the roles and responSLbllltles of state
and local governments are spelled out.
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3. The National Land Use Planning Act

The basic policy of providing state supervision over prob-
lem areas is carried forward into current drafts of the Land Use
Planning Act. The Act would require state responsibility for land
uses in areas which "may be impacted by key facilities"”, and in
"areas of critical environmental concern', as well as over large-
scale developments.

Although the terminology shifts from Model Code to Plan-
ning Act, the policies remain the same. Under the Land Use Plan-
ning Act, states must provide assurance that such areas will be
designated and controls applied, either by the state land use
planninggagency or by local governments operating under state super-
vision. '

-

4. The Coastal Zone Management Act
a. The Statutory Requirements

The CZMA uses the term "areas of particular concern"
to designate geographic areas which need special attention.90 Un-
fortunately, the Act does not spell out the criteria and purposes
for such designation with the clarity of the Model Code and Land
Use Planning Act.

The only definite statements in the CZMA are contained
in Sec. 305, which provides (1) that the management program shall
include an inventory and designation of areas of particular con-
cern within the coastal zone, and (2) that the management program
shall include broad guidelines on priority of uses in particular
areas, including specifically those of lowest priority.

Undoubtedly, the term "particular areas" refers to
"areas of particular concern". Taken alone, these sections require
that the state do no more than identify the problem areas and decide
which types of uses are best suited and least suited for them.
Obviously, more was intended for the designated areas.

b. The Regulations

Federal regulations provide a key to what the Depart-
ment of Commerce expects to be done about areas of particular con-
cern. Regulation § 923.14 states that the guidelines for priority
of uses in particular areas Eshould be seen as the core substance
of the management program."9 Obviously, the state must go well
beyond the Act's sketchy requirements for designation of areas and
listing of uses according to suitability. 1In 15 C.F.R. 920.15,
three purposes are spelled out for establishing priority guidelines
in areas of particular concern:
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(a) to provide the basis for regu-
lating land and water uses in the
coastal zone;

(b) to provide the state, local gov-
ernments, areawide regional agencies,
and citizens with a common reference
point for resolving conflicts; and

(c) to articulate the state's inter-
est in the preservation, conservation,
and orderly development of specific
areas in its coastal zone.

¢. A question: Must the state ensure exact compliance
with the use priorities for particular areas?

The stated purposes fall short of requiring the type
regulation called for in the Model Code for areas of '"Critical
State Concern" and in the Land Use Policy Act for designated areas.
Conceivably, however, the Department of Commerce could require
that the state provide a system for enforcing the scale of use
priorities in designated areas of particular concern as a condi-
tion of program approval. '

The relationship is unclear between the Sec. (b)(2)
and (b)(4) requirements for defining and controlling permissible
land and water uses within the coastal zone which have a direct and
significant impact on the coastal waters,9% and the (b)(3) and
(b) (5) requirements for designating areas of particular concern
"and establishing use priorities. Many areas of particular con-
cern will be so closely related to coastal waters that they will
be regulated under Sec. 305(b)(5).96 Coastal marshlands pro-
vide an example. A determination of use priorities in many pro-
ductive marshland areas will place industrial development at the
bottom of the list. The state's control system can be expected
to prohibit or to regulate strictly such uses as a part of ‘its
system for controlling uses having direct and significant impact
on coastal waters. The overlap is not complete, however, because
some "areas of particular concern' may relate to uses which do not
have a direct and significant impact on the coastal waters. .

Federal regulations list the following representative
factors to assist in designating areas of particular concern:

(1) Areas of unique, scarce, fragile,
or vulnerable natural habitat, physical
feature, historical significance, cul-
tural value, and scenic importance;

(2) Areas of high natural productivity "
or essential habitat for living resources,
including fish, wildlife, and the various

19



trophic levels in the food web critical
to their well-being;

(3) Areas of substantial recreational
value and/or opportunity;

(4) Areas where developments and facil-
ities are dependent upon the utilization
of, or access to, coastal waters;

(5) Areas of unique geologic or topo-
graphical significance to §9dustria1
or commercial development;

(6) Areas of urban concentration where
shoreline utilization and water uses
highly are competitive;

(7) Areas of significant hazard if
developed, due to storms, slides, floods,
erosion, settlement, etc.; and

(8) Areas needed to protect, maintain,
or replenish coastal lands or resources,
such areas including coastal flood-
plains, aquifer recharge areas, sand
dunes, coral and other reefs, beaches,
offshore sand deposits, and mangrove
stands.

At least half of these example areas may apply to
lands and uses within the designated coastal zone that do not have
a direct and significant impact on the coastal waters, e.g., areas
listed in categories (1), (2), (3), (5) and (7) may be located far
enough inland that the coastal waters are unaffected by destruc-
tive development. If they are located within the designated coastal
zone, they should be identified as areas of particular concern.
Such designation will not, however, bring them within the control
requirements for land and water uses which have a direct and sig-
nificant impact on the coastal waters. Although guidelines as to
priorities of use must be established for particular areas, local
governments and private owners may ignore the priorities. The
question remains whether the Secretary will approve a state plan
that designates inland areas of particular concern, establishes
priorities as to use and then does not enforce these priorities.

d. An answer: coastal zone management purposes do not
require that the state ensure compliance with the use
priorities for particular areas

The Secretary should not disapprove a state plan on

the grounds that it does not ensure precise observance of the use
priorities in inland areas of particular concern. There are several
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reasons for this suggestion. First, a state should be encouraged
to include as much land within its coastal zone as reasonably
relates to the coastal waters. If too much regulation is required
throughout the zone, then states may simply restrict their defin-
ition of coastal zone to the least allowable area. Second, the
Act itself does Bst require specific regulation of areas of par-
ticular concern. A control system is required only for those
uses which directly impact coastal waters. There is sense in

this limitation, because the Act is, after all, a coastal zone
act--not a national land use planning act. Third, identifying
inland areas of particular concern will serve the purposes that -
are postulated in the regulations, i.e., providing the basis for
regulating land and water uses, providing a common reference point
for resolving conflicts, and articulating the state's interest

‘in preservation, conservation, and orderly development of specific
areas.100

A final reason is that designation of areas of par-
ticular concern is connected with other provisions of the Act that
do not require police power regulation of such areas. Sec. 306
(c) (9) requires that the management program provide procedures
whereby specific areas may be designated for the purpose of pre-
serving or restoring them for their conservation, recreational,
ecological, or aesthetic values."l10l 15 C.F.R. 923.13 states that
the inventory and designation of geographical areas of particular
concern will be of assistance in meeting this requirement.l102

In some cases, the state may accomplish its preser-
vation and conservation goals through police power; in other cases,
the state may choose to use the power of eminent domain. The
CZMA requires that the state system provide authority to acquire
fee simple and less than fee simple interests in lands, waters,
and other property through condemnation or other means when
necessary to achieve conformance with the management program.103
This power would presumably be exercised in specific areas where
preservation cannot be accomplished without compensation to the
owner.

In sum, designation of particular areas serves several
purposes. One purpose is to focus attention upon those areas
which relate directly to coastal waters as part of the regulatory
system. Under Sec. 305 (b)(2) of the Act regulations must issue
for these areas of particular concern.l04 Another purpose is to
identify those areas of particular concern within the coastal area
which do not directly affect coastal waters, but which need to be
inventoried and classified in order that all interested governmental
agencies and private developers may give them proper attention.
These purposes do not require that the state enforce all use prior-
ities established for particular areas. Nevertheless the Secretary
deems areas of particular concern and the assignment of priority of
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uses to be the core of the CZM prégram, and a detailed considera-
tion of their nature is in order.

e. Use‘priorities in particular areas that must be
. enforced and those that may merely be encouraged

Although the entire CZM program emphasizes that appro-
priate provisions must be made for development interests as well as
for preservation interests, the Act clearly requires that the stateg
place a high priority upon saving essential life-cycle pl:'ocesses]-06
Accordingly, the state should designate_ and regulate coastal wet-
lands and other essential marine areas.l07 Similarly, the state
should designate as particular areas and regulate flood-prone areas,
.which by definition include coastal wetlands. Another natural
process that must be preserved through regulation is the aquifer
recharge system. The clearest message in the coastal zone act and
its legislative history is that the federal government will not
long allow states to permit_these natural processes to be destroyed
by unregulated development.

Priorities that are not as essential as those just
described must compete in a game of balancing costs and benefits.
Some areas must be designated for social values, such as recrea-
tion, aesthetics, and preservation of wildlife that are not related
to the marine 11fe -cycle.109 Other areas may be designated for
industrial uses that will destroy many of the natural values. The
management process should involve a rational identification of
areas that are best suited to particular uses, according to natural
features and current use dedication.

Apart from the social value just mentioned, the Act
does not require the coastal management authority to concern itself
with the intricacies of urban social claims. For example, the
coastal authority need not worry whether a particular neighborhood
does or does not have good schools, a public library, an active
public housing program, or other people-oriented activities. It
does matter to the coastal authority, however, whether residential
subdivii18ns are developed on lands that adversely affect coastal
waters. Accordingly, the CZM program needs to have enough con-
tact with private land development activity that it may prevent
or regulate development in areas subject to slides, floods, erosion,
settlement, bad soils and the like which are intimately interre-
lated with the coastal waters, i.e., which have a significant and
direct impact on the coastal waters. '

The physical orientation of the CZMA is consistent
with the coastal agency's identifying areas of particular concern
that do not significantly and directly impact the coastal waters.
The Act does not require that the CZM agency control uses in such
areas, but there is ample invitation for it to do so.lll



f. Preservation and conservation of specific areas

The Act requires that the CZM program make provision
for designating specific areas for preservation or restoration of
their conservation, recreational, ecological, or aesthetic values.
This may not always mean that such areas must be devoted to a
single use, e.g., In some cases preservation may be consistent
with some private and public development. If so, then regula-
tions should be established to ensure that private and public de-
velopment does not submerge the preservation and conservation goals.
If regulations cannot accomplish the goal without '"taking'' private
property, then a process should be developed for condemning devel-
opment rights, fee simple, and other appropriate interests in land
and water rights.ll2 The state's resources that are available for
public purchase should be channeled into these areas in preference
to other coastal expenditures.

g. Specific area classification and treatment: legal
power '

How are specific areas to be classfied under the
federal requirements for preservation of areas of particular con-
cern?

(1) Conservation areas

The conservation category would include coastal
wetlands and sand dunes along the coast, and aquifer recharge and
subsidence areas farther inland. Lands with bad soils could be
included in the conservation category to prevent water pollution
caused by septic tank seepage. The state's police power is suf-
ficient to take care of these problems without compensation to
private landowners.ll3 Coastal wetlands and sand dunes carry a
high priority for preservation and a low value for private devel-
opment. Aquifer recharge and subsidence areas can generally sup-
port multiple uses, so long as the inherent physical limitations
of the development area are respected. '

(2) Recreational areas

Recreational areas clearly include the state's
sand beaches and related grounds. Beach use may be preserved with-
out compensation under the state's Open Beaches Law.ll4 If related
lands are sought for public entry, compensation must be paid. If
related lands are regulated to ensure orderly development by
zoning, then no compensation need be paid. Public use of beach
areas 1is a high-priority item, and multiple uses may be incon-
sistent with the preservation goal. Orderly development of near-
by lands may be consistent with the goal, however, and even contri-
bute to it.
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(3) Environmentally sensitive areas

. Sensitive areas are often preserved incidentally
through regulation directed toward achieving other goals. For
example, states may use their police power to regulate or prevent
development in floodplains in order to minimize loss to property
and human life. ' This regulation has the incidental effect of main-
taining wildlife corridors along the waterways and preserving the
other natural processes incident thereto. Coastal wetlands are by
definition situated in floodplains, and a carefully-drafted wet-
land preservation act could prohibit destructive development with-
out requiring compensation to the owner. Some multiple uses could
be allowed, e.g., low-density housing on stilts, with sewage piped
to treatment plants inland. If coastal wetlands are preserved, then
a great deal of wildlife is preserved incidentally. The state may
protect marine beds and nurseries directly without running into the
"taking" problem. They generally lie within waters which already
have substantial public claim or public regulation.

(4) Aesthetic interests . t

The state may often preserve aesthetic interests
through its police power, without compensation. For example, pre-
serving open beaches maintains their aesthetic values. Flood-
plain regulation could preserve large quantities of privately
owned open space along the Gulf Coast at or near its present semi-
-rural condition. Current laws prevent destruction of sand_dunes
on private lands, thereby maintaining their wvisual values.115
Local communities may use zoning laws to preserve historical areas
withoui gompensating the owners of properties in the zoning dis-
trict. 11 Zoning could be used to ensure that private uses are
consistent with the overall character of public recreational areas.
Some aesthetic interests probably camnot be preserved without com-
pensation. For example, if the sole reason to preserve a site is
for public enjoyment, the state may not prevent destruction of a
valuable historical site without payment unless the owner agrees.117
Although the police power may sometimes be legally sufficient to
prevent private owners from destroying the visual attributes of
an area, the public agency may choose to compensate the landowner
in order that the burden of loss may fall upon the group which
realizes the actual benefit of preservation.

h. Designation of areas of particular concern for industrial
and other developmental uses

The CZMA requires preservation and conservation, but it
also requires a balancing between_these interests and the contin-
ued development of coastal areas.l18 Some areas of particular con-
cern will be designated for high-priority industrial uses. 1In

these areas, recreational and preservation interests will be assigned

a lower priority. This designation should assist decision-makers
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on a number of fronts. For example, if an area is to be served

by a federally financed facility and if an environmental impact
statement must be prepared and evaluated, the final agency deci-
sion will be heavily influenced by a formal determination that the
geographical area in question has been given over to industrial
uses. Concern about destruction of a rare wildlife species in
industrial areas may not be as critical as in areas with a high
priority for conservation and preservation. Similarly, decisions
may be made concerning water supply, pollution control, transpor-
tation, and power supply that reflect the designation of the speci-
fic area for industrial use.

Designation of an area for industrial uses should influ-
ence the various state agencies that make investment decisions.
For example, the state should spend money for transportation into
and out of designated industrial areas instead of buying large
parks therein. The state should locate superports and related
facilities near designated industrial areas and not offshore from
a recreational beach.

Some stretches of waterfront may be designated with a
high priority for recreational cottages and private vacation
facilities. Such designations would help recreational developers
who must seek permits from various state and federal agencies.
The state may have a concomitant obligation to ensure that desig-
nation of such areas does not threaten coastal processes that are
essential to the marine life c¥cle, and does not threaten public
access to recreational lands.ll9

B. Utility of a land capability survey in designating areas of
particular concern

The Chambers County study identified a number of environmental
situations which merited the designation of "areas of critical
environmental concern."120 Although this category is narrower
than the term "areas of particular concern', the critical areas
should certainly be designated as such in a CZM program. In addi-
tion to identifying critical areas, the study provides information
on which use priority assignments may be based.

A land use capability study can identify coastal areas where
industrial and other intensive land uses can be accommodated with-
out significant environmental damage. Such a study is, therefore,
essential before designations of industrial areas are made in the
coastal zone.
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4. NATIONAL INTEREST IN THE SITING
OF FACILITIES

A. Definitions of the types of facilities to be favored

A coastal management program must consider the national interest
as it is affected by the siting of facilities necessary to meet other
than local requirements.

CZMA does not spell out the criteria for '"nmational interest"
nor the standards for substantive decisions concerning the national
interest. Federal regulationsl22 indicate that the requirement is
primarily procedural, in that the Secretary of Commerce must deter-
mine that the state has a process for considering the national ;
interest when dealing with the siting of such facilities.l23 What
facilities are these? The regulations provide a list, which in-
cludes energy production and transmission facilities, recreational
facilities, transportation facilities, agricultural and forest lands
facilities, military and defense fagllltles and historic, cultural,
aesthetic and conservation values.l

B. Procedures required for compliance

Tentative regulations are fairly specific as to the steps
- involved in meeting this requirement. They are:

(1) An inventory of all coastal resources in the coastal
zone.

(2) An analysis for the capability and suitability of each
resource for supporting each of the enumerated facilities.
The Chambers County study provides adequate information
to fulfill this requirement.

(3) Identification of the federal agencies' perception of
how the resources ought to be used in siting the listed
facilities.125 Federal agencies must respond to this
requirement, one purpose of which is to encourage discus-
sions between the state and federal agencies regarding
the suitability of state lands and the needs of the
federal agencies. The Act's primary concern is that
such uses not be excluded from the coastal area except
~for legitimate reasons, e.g., carrying capacity or en-
vironmental impact.

(4) An analysis of how the state would gllocate its ¢
resources to state, regional i
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constraints imposed by out-of-state causes. In a state
such as Texas, which generally chooses to let the market
set the pattern of land development, this may be a diffi-
cult task. Texas does not have a strict zoning system
that causis difficulty in locating facilities of national
interest.127 Neither, however, does Texas have informa-
tion about land carrying capacity to help the federal
agencies make rational decisions concerning locatiomn.

The coastal agency should make an estimate of suitability
and need to determine federal requirements in the coastal
zone and how suitable the Texas coastal lands are for
satisfying these needs.

(5) Consultation, cooperation, and coordination with adjacent
and nearby states. Texas, Louisiana, and the other Gulf
Coast States may need to establish criteria for siting of
facilities of national significance. Southern states do
not want to exclude defense installations, power plants,
and other natiomal facilities. It is more likely that
they will battle to get federal installations that bring
economic gains. Indeed, the strongest need is for southern
states to protect the coastal environment from the excesses
of federal installations, and to work out a rational sharing
of federal investments.

(6) A synthesis of how the state would assign various coastal
resources meeting national needs based upon how it would
allocate them after consultation with nearby states.
Again, it is difficult for a growth-oriented state such
as Texas to respond with anything other than "send all
the federal and private investments that we can get."

If this is a legitimate representation of the state's
attitude, then Texas should establish a program to show
the federal agencies that they can be assured of success-
ful NEPA review of their proposed projects. The key to
this result may be a rational coastal zone management
program that identifies area growth goals, land carrying
capacity, and a system for protecting the environment
against the excesses of both public and private investment.

C. A need for a rational siting process to allow continued federal

and private investments {

The need to open up coastal zones for installations of national
significance probably applies far more to the heavily impacted
. northern areas than to the Gulf Coast states.. Northern concern
about the environment may be a new code word for excluding undesir-
able uses. The South, however, continues to seek new growth, both
public and private. In the Gulf Coast, local governments are likely
to provide a receptive atmosphere for heavy investment and not want
to impose land use controls that might deter such investment. Land
use controls may be essential, however, if the Gulf States are to
continue to attract public and private development.
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Under the Clean Air Act of 1970, EPA will begin to look at
growth areas to determine whether they have the potential for exceed-
ing national levels of pollution; if they do, then stringent land
use controls may be applied to those areas.128 Only by establishing
land use controls keyed to pollution abatement may an area continue
to absorb growth.

NEPA requirements make land use planning and controls important
for federal investment. No federal agency wants to make plans for
local investment and then have a court declare that the proposed
activity is not in accordance with the environmental protection
policies of NEPA. Having a rational local control system would
facilitate federal decisions under NEPA, and increase the likelihood
of favorable court review. If the state establishes a systematic
planning process and identifies those portions of its coastal area
which can accommodate key facilities without damage, then the state
may attract federal agency investment far more effectively than if
it does not.

Several changes of mental set are in order. First, Texas and
the growth-minded southern states need to reverse their assumption
that planning and land use controls deter growth. Instead, planning
and regulation may soon be conditions precedent to any significant
growth. Second, the federal agencies administering the CZM program
need to recognize that exclusion of key facilities is not a critical
issue in the Gulf Coast. Instead, the question is whether the state
has accurately assessed its own carrying capacity to accommodate
significant federal investments along the toast. Both of these
concerns justify an early response by Texas and other growth-minded
states to the federal Act's requirements. -

D. Utility of land capability study in promoting state policy in
siting of key facilities

The proposed regulations specifically require an inventory of
coastal resources and an analysis of their capability and suitability
for supporting the enumerated facilities. These requirements cannot
be satisfied by abstract planning systems that do not address land
carrying capacity. The Chambers County study amassed data suffi-
cient to support a locational decision for key facilities and to
negate locational decisions.129 No other county along the Texas
coast has been similarly surveyed for this purpose. Without such
a study, the key facility requirements of the federal Act cannot
be met. '
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5. LAND AND WATER USES OF REGIONAL
BENEFIT

A, Exclusions by local governments to be regulated

The enforcement system must include a method for assuring that
local regulations do not unreasonably restrict or exclude land and
water uses of regional benefit. This is similar to the requirement
that the national interest be considered in the siting of facilities
necessary to meet requirements which are other than local in nature.

The CZMA strikes a balance between development and conservation.
On the development side, the Act recognizes that local governments
have sometimes zoned essential uses out of entire regions.l30 For
example, public utility companies on the eastern seaboard have
difficulty finding sites for power-generating plants and refineries.
The CZMA requires that the state prevent unreasonable exclusion of
essential uses.

B. Broad social concerns or narrow coastal issues?

The A.L.I.'s Model Land Development Code and current drafts of
the National Land Use Planning Act would also ensure that local
governments not unreasonably exclude uses of regional benefit.1l3
Those proposals, however, cover uses which are not peculiar to the
coast, e.g., public housing and eleemosynary institutions. One
might ponder whether the CZMA's definition of "regional benefit"
includes these uses as well as those closely related to the coastal
waters.

Such a broad definition seems unfounded. The CZMA's definition
of "land uses" refers to "shoreland uses."132 The entire thrust of
the Act is toward protecting the coastal zone from destructive
action that peculiarly relates to the land-water contact area.

This indicates that the definition of "regional benefit' would in-
clude those industries that need access to the coast, and power
plants and refineries to supply energy for coastal areas. It
would certainly include the activities involved in exploiting
coastal resources, such as oil and gas. There is no indication
that the CZMA has the broad-based social concerns that are re-
flected in the National Land Use Planning Act, except when they
have direct coastal zone comnection. Thus, the Act addresses land
and water uses of regional benefit that are directly related .to
the coastal area. It does not necessarily cover those uses that
are only incidentally located on the coast.

A very few schools, housing projects, and eleemosynary insti-
tutions could be so related to coastal waters that they would come
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within the Act's protection against exclusionary tactics. For
example, a university for marine research might have a claim for
coastal location if local zoning excluded it entirely from the
coastal area. Such a result in Texas is so unlikely that it is
hardly worth the cost of a system to prevent exclusion.

C. A nonproblem in Texas: without county zoning power, excliu-
sionary tactics fail

As with facilities which are imbued with a national interest,
Texas' situation differs from that which prompted the regional bene-
fit provision in the Act. Texas counties do not have zoning power;
hence, they are unable to exclude uses of regional benefit. Although
Texas cities have zoning power, they have not exhibited great ten-
dency to exclude significant public and private investments. Power
companies may simply buy (or take by eminent domain) the land they
need for generating stations and transmission lines without getting
the permission of any local government. Power companies face fede-
ral review when they apply fgr permits from the Atomic Energy '
Commission or from the EPA.133 "The controls on location of such
uses are federal and state--not local.l34

For CZM purposes, this means two things. First, the federal
reviewing authorities must recognize that Texas' CZM system does
not need a system for overriding local governmental decisions.
Second, the CZM itself may establish procedures for making siting
decisions. Federal agencies that are involved in almost every sig-
nificant siting decision should follow the policies of the CZM pro-
gram. Thus, the CZM agency should review the siting of land uses
of regional benefit to ensure that the carrying capacity of coastal
lands is not exceeded, and to justify siting decisions for NEPA
review purposes.

D. A need for a sham procedure?

Texas may have to establish some formal system for appeal from
exclusionary decisions by Texas cities to satisfy the requirement
that the program include "a method of assuring that local land and
water use regulations within the coastal zone do not unreasonably
restrict or exclude land and water uses of regional benefit,"135
It could be argued that the present Texas system meets this require-
ment, inasmuch as most of the coastal zone lies in unincorporated
areas, and there is no system by which unreasonable local exclusion
can be practiced. The abstract possibility that a Texas city might
exclude a use of regional benefit may be sufficient to prevent ap-
proval of the Texas program if it does not have a system for over-
riding local zoning ordinances. However, the Texas program should
be submitted to the Secretary of Commerce without such a provision.

It is more likely that recreational uses of regional benefit

will be destroyed along the Texas coast than that public and private
investments will be excluded. The pressure for industrial and
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commercial development is such that beaches, forestlands, and open
spaces along the coast are likely to be converted to these profitable
uses. This issue is properly addressed, however, under that portion 136
of the Act that requires a procedure for conserving particular areas--
not the portion dealing with exclusion of uses of regional benefit.
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6. IMPLEMENTATION

A, Statutory Requirements

The CZM program must be implemented. Sec. 305 requires that
the state define what shall constitute permissible land and water
uses within the coastal zone which have a direct and significant
impact on the coastal waters and identify the means of controlling
those land and water uses.l37 The section also requires that the
state describe the organlzatlonal structure for implementation, in-
cluding the responsibilities and 1nterre1at10nshlgs of local, area-
wide, state, regional, and interstate agencies. The state must
deSLgnate a single agencg to recelve the grants for implementing
the management program.

Although implementation may involve a number of state govern-
‘mental entities, the process must include the power to administer -
land and water use regulations, control development to ensure com-
pliance with the management program, and resolve conflicts among
competing uses.l40 Additionally, the state must authorize acqui-
sition of fee and less than fee interests in private property
through condemmation when necessary to achieve conformance w1th the
program.

Three specific methods of implementation are allowed. They are:

(1) The state may establish criteria and standards; local
governments may implement these criteria and standards;
the state must have a procedure for administrative review
and enforcement of compliance.

(2) The state may administer state land and water use planning
and regulations directly.

(3) The state may establish a management program and then
review all development plans, projects, or land and water
use regulations, including exceptions and variances thereto,
proposed by any state or local authority or private deve-
loper; the state will have power to approve or disapproéve
such proposals after public nctice and an opportunity for
hearings.

The program must also provide methods of assuring that local
land and water use regulations within the coastal zone do not un-
reasonably restrict or exclude uses of regional beneflt L

32



B. Automatic TImplementation
1. State-owned submerged lands

It is natural to think of implementation in terms of formal
land use controls. Although such controls may be required, they may
not be as important in determining gross development patterns as
public decisions concerning management of state-owned resources and
expenditures of state funds. Texas owns submerged lands which ex-
tend 10.25 miles into the Gulf. Ownership carries the power to
regulate development, so long as the regulations do not.violate
federal or international law or the constitutional rights of persons
making use claims. The General Land Office is the state agency
with general supervisory power over these submerged lands; it is
also the present CZM agency.l44 The Land Office should receive
full legislative authority to formulate and apply management guide-
lines for development and use of submerged lands. Some submerged
lands have been sold to navigation districts and port authorities.
The Land Office should have power to regulate the activities of
these entities to ensure that coastal management guidelines are
observed. !

Federal agencies, such as the Corps of Engineers and Coast
Guard, also have authority to regulate land and water uses seaward
of the high tide line. A cooperative program that brings these
agencies, particularly the Corps of Engineers, into the management
process, would virtually assure compliance with the management
decisions for activities in the Gulf.

2. Open beaches

A great deal of beach area along the Gulf Coast is protected
by the state's Open Beachzs Law and the regulations preventing de-
struction of sand dunes.l#5 An aggressive state program for enforcing
these laws, coupled with improved maintenance of the beach areas
and better vehicular control, would conserve and preserve recreational
areas. Little increase in substantive regulations over private
owners is required.

3. Planning and expenditures by state agencies

The parks programs of the Texas Highway Department and the
Parks and Wildlife Department should be coordinated with coastal
zone planning, and their planning decisions should be incorporated
~into the coastal program. The Highway Department’'s planning of
highways may help implement the coastal management program, e.g.,
if the Highway Department provides easy access to it, a coasta%
area more likely to develop than if the highways are routed else-
where. The Texas Water Development Board may help implement the
CZM program by providing surface water supplies in areas desig-
nated as acceptable growth areas and avoiding activity in areas
designated for preservation. Similarly, the Texas Air Control
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Board and the Texas Water Quality Board. could tailor their air
and water pollution control decisions to encourage or discourage
growth in specific areas according to the growth goals of the CZM
program.

4. TFederal air and water pollution control laws

The federal air and water pollution control regulations
are automatically included in the coastal management program.
If the coastal zone management program is consistent with nondegra- .
dation zone designations and basin-wide water planning, then the
combined strategies of the coastal zone program and the pollution
control systems will stimulate conforming growth and discourage
nonconforming growth. For example, designation of an area as non-
degradation Growth Zone III allows substantial industrializationm;
designation of an area as nondegradation zone I virtually rules
out growth of heavy industry. 1If the EPA requires basin-wide
planning as a condition of approval of sewer treatment facility
grants and if the water pollution control laws are incorporated
into coastal zone planning, only those areas which can accommodate
additional effluent discharge will receive the grants. Such areas
will grow; others will not.

5. Federal expenditures and permits

The very existence of a CZM program will affect most fede-
ral investment in coastal facilities and programs because develop-
ment agencies and permitting agencies must defer to the approved
program. Under NEPA, the federal agency must prepare an environ-
mental impact statement describing any proposed activity which
significantly affects the natural environment.l47 Decisions are
made only after comments by affected state and federal agencies and
interested private participants.l48 The initiating agency must con-
sider adverse effects in deciding whether to proceed. A decision
to proceed in defiance of a state's CZM program probably would not
withstand judicial review under NEPA.

Federal expenditures and federal actions account for a great
deal of the development-generating activitiés along the coast.
Federal agency compliance is virtually assured by the terms of the
Act and by the NEPA requirements. If federal highway constructionm,
dredging and water improvement activities, federally assisted local
projects, and other activities requiring federal permits (power
plants, air and water polluting sources, etc.) must conform to. the
coastal zone program, then the program becomes largely self-executing.

6. Local governments

The coastal zone agency needs to monitor local government
activity to ensure compliance with the CZM program. Any attempt
by a state agency such as the General Land Office to dictate local
government expenditures would be politically unacceptable. If the
other state agencies conform strictly to the management program,
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however, the activities of local governments will be positively -
influenced. For example, the air and water pollution control agen-
cies regulate pollution by cities as well as by private industries.
If these permitting agencies require sewer treatment and incinera-
tion facilities to conform with the CZM program, then most local
governmental activity will be covered. Other local governmental
activities probably do not often have a direct adverse impact

upon coastal resources and, thus, do not require detailed control.

7. Two major problems

The coastal agency faces two tough issues in setting up
an implementation system which will be acceptable to the Secretary
of Commerce. The first is gaining cooperation of state, govern-
mental entities in coordinating planning and investment policies to
implement the coastal management program and to avoid decisions
which will detract from it. The second issue is the most volatile
political matter in the entire program: controlling private land-
owners in coastal areas to ensure compliance. These issues will
be discussed separately.

Public expenditures often influence private investment.
Sometimes the influence is good; sometimes it is not. For example,
public construction of artificial lakes encourages private recrea-
tional development that pollutes the very water that has been im-
pounded and destroys miles of natural vegetation. Similarly, pub-
lic decisions and expenditures for highways, utilities, and port
improvements create opportunities for regional growth and impaction
of local areas.

To identify these effects of public expenditures neither
implies that they should all be stopped nor that growth is bad.
The secondary effects of public activity must be realistically
.assessed, however, and government should view public expenditures
as a mechanism for influencing growth in a positive fashion.
Specifically, growth-generating expenditures should be channelled
into areas with capability to absorb growth without causing undue
‘stress upon the environment. In many cases, conservation funds
should be spent in high-growth areas to minimize the adverse ef-
fects of heavy investment upon the limited natural resources in
that area. ‘

In Texas, a number of governmental entities allocate public
resources which generate growth. The Texas Highway Department, .
for example, influences the growth pattern of the state through
its decisions on freeways and other major traffic arteries. The
Texas Water Development Board engages in broad-based water resource
planning for the state and provides technical .and financial assist-
ance for specific projects which attract growth. The various river
authorities and port authorities tax and spend to improve water

resources within their jurisdiction. Their planning and expenditures

are often used to spur economic development in their constituent

areas. Cities and counties spend their money for public improvements
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such as municipal buildings and parks. Cities and special districts
provide basic utility services that encourage development in a
given area.

If public spending conforms to coastal zone management
programs and policies, then implementation is enhanced. If spending
activities do not conform to the coastal policies, then the coastal
program will fall far short of its goals. Public expenditures which
conflict with coastal management policies will cause one of two
bad results: either the money and its growth-generating capability
will be wasted or the coast will succumb to the demand for private
development.

How can the planning and expenditures of independent state
agencies and local governments be harnessed and brought into conform-
ity with the CZM program? A simple answer suggested by the federal
Act is for the Governor to head up the program.l49 This might cause
the state agencies to fall into line in a state in which the Governor
acts as administrative head of the agencies. In Texas, however,
each agency has its own legislative charge and its own budget. The
governor has minimal control over agency planning and budgeting
activities.

Texas' effort to coordinate agenci=s through the inter-
agency council system has not been highly rsrccessful., The chairmen:
of the boards and commissions do not attern. council meetings. The
councils have not institutionalized a review process on major ex-
penditures. Although the Interagency Council on Natural Resources
~and the Environment have adopted a formal pclicy favoring a "NEPi-
like" environmental assessment of their majcr projects, several

member agencies have not used the process =.tensively.

One answer might be to give the CZM agency direct control
over the planning and budgeting functions of other state agencies
insofar as the coastal zone is concerned. The CZM agency could,
for example, review each agency budget and make its recommendations
to the Legislative Budget Board for final decision. This system
would require that agencies consider the coastal zone policies when
planning major expenditures, provide the CZM agency a chance to
review those decisions, and place the power of final decision in
the legislature.

/

A less coercive method of attempting interagency compliance
with the plan would be a review and comment procedure whereby agency
plans for expenditure were sent to the coastal zone management agency
for comments about conformity with the program. Such a system would
not bind the action agency and would be effective only to the ex-
tent that the CZM agency could convince the. other agency that the
coastal policies should be respected.

Another approach might be to assign to the cumulative body

of state agencies the responsibility for the CZM program itself.
The interagency councils have been given a general charge to cooperate
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and communicate; they have not, however, been assigned specific
action tasks which necessitate a final product. Cooperation and
coordination thus have possessed an abstract quality that may seem
immaterial to the agencies. The legislature has not provided the
interagency council with an adequate staff to handle the details
and mechanics of communication and coordination on state planning
and policy implementation. If the interagency council were given
staff support and if it were given responsibility for producing’
the CZM program, then the broad planning resources of all state
agencies would be brought to bear upon the basic task.

Environmental impact statements on projects in the coastal
area should refer to the CZM program. The scope of federal funding
is such that federal deference will ensure compliance by most state
agencies. For example, the State Highway Department degends heavily
upon federal funds for its major highway expenditures.l Under
CZM's federal deference and NEPA review procedures, it may be brought
automatically into line with the CZM program. The Texas Water
Development Board relies upon federal funding for significant water
projects.152 In this case too, all its federally funded projects
will be brought automatically under the CZM program. Federal funding
is so pervasive that most major state activities will come within
the NEPA review process and be subJect to the deference provisions
of the federal CZMA.

Required conformity of federally funded prOJects will in-
fluence local governments as well as state agencies. No city or
county will make a substantial expenditure for water supply, sewage
treatment facilities, and open space acquisition without federal
funds. When the federal screening process includes a requirement
for conformity to the CZM program, then local governmment conformity
is assured.

The control net established in the CZMA itself may be suf-
ficient to ensure conformity as to most public actions which are
really important. Accordingly an elaborate and coercive structure
may not be necessary to ensure conformity by independent public
"bodies. An attempt at coercion would be politically disadvantageous,
as well as unnecessary. On the other hand, an early attempt to
solicit participation of the various governmental entities in the
planning process would be highly advantageous in assuring that the
program reflects their contribution and that they get an under-
standing of its processes.
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7. IS CONVENTIONAL LAND USE ZONING
'REQUIRED TO IMPLEMENT THE COASTAL
ZONE MANAGEMENT PROGRAM?

The state must satisfy the Secretary of Commerce that coastal
policies will be enforced as to private and public developers.
Particular methods of implementation are left up to the states.l34
Regardless of organizational form, however, the state program must
establish procedures for controlling certain types of land devel-
opment to ensure that it is consistent with the coastal program.

A. Implementation through local zoning systems

In many coastal states, county governments have zoning power.
In the implementation of their conventional zoning procedures, those
counties and coastal cities require permits for development. Uses
must conform to zoning districts' designations for residential, -
commercial, industrial, and other uses. Currently, zoning operates
more to ensure use compatibility than coastal management. Zoning
may be modified to implement coastal zone goals, however, by incor-
porating coastal management policies into local zoning procedures.
For example, the CZM agency could set coastal management policies,
review local zoning maps and control systems, and certify local
governments that had adequate management procedures. The coastal
agency would supervise areas where local governments fail to sub-
mit a qualifying program for local implementation.

The CZM agency would have power to review local decisions
concerning development by private and public parties. Local govern-
ments would continue to control most land use matters, such as
locations of residential and commercial structures. The CZM agency
would set permissibility standards for land and water uses which
have a direct and significant impact on coastal waters. The agency
could either designate areas of particular concern or establish
criteria for initial designation by qualifying local governments.
Supervision is not required to ensure that local land use regula-
tions were consistent with particular area designation.

Through the zoning permit system, all uses along the coast
would be brought to the attention of the authorized coastal manage-
ment authority. Zoning thus would operate as a screening device to
identify those uses that impact coastal waters. If the local gov-
ernment were certified by the state agency to determine permissibil-
ity, then that function could be carried out locally, subject to
administrative review by the agency. If the agency wanted to make
all decisions concerning permissibility, then the local government
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could simply identify xmpactlng uses and send the permit applica-
tions to the agency. ‘ .

The described Implementatlon system should work smoothly in
areas where counties and cities have a tradition of involvement in
land ‘use matters. In Texas, counties do not_have general ordinance
power, and except in two isolated instances,: counties do not
bhave zoning power. The only significant land use control Eowers
which counties exercise pertain to subdivision regulation,l57 sewer
" regulation,l58 and regulation of construction in flood-prone areas.

- Although Texas cities have formal zonlng power, 160 many do not have-
zoning ordinances. There is thus no "ready made" screening process
to bring particular development proposals to the attention of the
coastal zone management agency.

If conventional land use zoning were used as the primary im-
pPlementation mechanism for the Texas coastal management program,
then coastal counties or a state-level agency would have to esta-
blish a zoning system. County governments have no tradition in
Texas for making land use planning decisions. Zoning works best
when land use decisions have overwhelming local support, and state
level zoning would probably be opposed by local residents and prop-
erty owners.

Zonlng is an emotional issue along the Texas coast. Many
Persons view it as an unjustifiable intrusion upon the freedom of
landowners to do with their land as they choose. Others assert
that zoning has failed to achieve its stated goals, and that is
merely increases the cost and bureaucratic hassle connected with
land development.

The Chambers County study indicates that conventional land
use zoning that divides the area into residential, commercial, and
industrial use districts is not relevant to environmental protec-
tion. Instead, the study shows that it is more important that all
development, regardless of type, follow management guidelines
designed to minimize the adverse impact of human intervention into
the natural environment. The unpopularity of zoning in Texas and
the findings of the Chambers County study lead to a natural ques-
tion: May an adequate regulatory system for coastal zone manage-
ment be developed that does not involve conventional land use
zoning?

B. ‘Regulating land and water uses that have a direct and 31gn1f1—
cant impact on coastal waters

The Federal Coastal Zore Act does not require zoning. Neither
do the tentative regulations. Admittedly, Section 305(b)(21's
requirement that permissible land and water uses be definedl6
could be accomplished by a zoning system. Federal regulations indi-
cate, however, that the definition may be stated in terms of per-
formance standards.l62 The performance standards may relate to
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the nature of the activity's impact upon the coastal lands and
waters without limiting the developer to a predetermined residen-
tial, commercial, or industrial use.

For example, coastal marshlands could be protected by a zoning
ordinance which prohibited any use except hunting, fishing, and
related nondevelopment activities. Alternatively, a zoning system
could allow residential use at a density of one residence per five
acres, thereby ensuring that marshland use would not significantly
interfere with its nmatural productive state. Both of these ap-
proaches depend upon use classification as the method of regulating
development.

Zoning systems are based upon tacit assumptions that building
technology is static. Use zoning is a crude environmental impact
control device and overly punitive because it does not identify
that aspect of a particular land use that causes the problem. A
system that identifies the interests to be protected, spells out
acceptable strategies for protecting the interests, and allows
developers freedom to create different strategies which meet the
same performance criteria should be a more effective way of meeting
coastal management goals than land use zoning.

A regulatory system based upon performance standards could
allow any use, so long as development did not interfere with the
productive capability of the marsh areas by reduction in size or
pollution. Conceivably, a developer could show that a six-story
condominium building would not reduce the productive capability
of the marsh, provided strict guidelines were observed concerning
the amount of cutting and filling, dedication of artificial marshes,
and disposal of waste from the development. Another developer
might construct an entire residential or recreational community
on pilings and a boardwalk upon showing that marine productivity
would be increased because of the entry of the pilings into the
productive area.

Management guidelines for such development can thus be stated
in nonzoning terms that relate directly to the policies of coastal
zone management. The guidelines may be easy to formulate in some
cases, e.g., they may simply allow any structures to be built in
the marsh so long as no filling is involved, pilings are used to
support the structure, and waste is properly treated. The perfor-
mance standard goals could be spelled out, however, to permit imag-
inative developers to invent new development techniques. A planned
unit procedure should be available for developers who find a way
to put the marshes to multiple uses while maintaining productivity.

C. Areas of particular concern

Section 305(b) (3) requires an inventory and designation of
areas of particular concern within the coastal zone.l63 Section
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305(b) (5) requires broad guidelines on priority of uses in these
areas.l64 Although these sections suggest that a zoning system
should authoritatively permit high-priority uses and prohibit low-
priority uses, a close reading discloses that such controls are not
essential. '

The CZM agency may designate particular areas without applying
regulations that control their use. Designation simply signals
that the area has characteristics that merit appropriate attention
and response by public and private participants.

The Act also requires a determinggion and listing of priori-
ties of use within particular areas.l There is no requirement,
however, that these use priorities must be precisely enforced. For
example, an area designated for industrial priority would clearly
have residential, recreational, and conservation uses placed in a
low-priority category. But this does not mean that the area must

be authoritatively zoned for industrial use only, and that private
landowners are to be prohibited from using the land for low-priority
purposes. Thus, a landowner who wished to continue using his own
property in a designated industrial area for farming purposes could
do so without upsetting the coastal management program.

The purposes served by designation of areas of particular
concern and listing of use priorities can generally be accomplished
without zoning. City zoning that conforms to the designations is,
of course, appropriate. For example, if the CZM program designates
a particular area and gives industrial uses highest priority, a
city may appropriately zone it for industrial uses.

D. . Power to administer land and water use regulations

The process ggst include power to administer land and water
use regulations.1 Texas now regulates many offshore uses through
its ownership of the tidelines. For example, the General Land
Office and Parks and Wildlife Department must issue permits for
offshore uses that disturb the submerged state-owned lands. Their
general powers have not been expansively described, however, and
legislation should clearly enable the CZM agency to formulate pol-
icies and administer regulations for offshore uses.

The Open Beaches Law provides direct regulation to_ensure con-
tinuing public access to miles of Gulf Coast beaches.. Counties
currently administer portions of the open beaches law and maintain
the beaches. The CZM agency should have supervisory authority over
open beaches. Counties should be given financial assistance to
help defray costs of maintaining the beaches. Traffic should be
regulated to ensure greater beach safety for users. Otherwise,
the present system should be adequate to preserve recreational
interests.
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Land and water uses that pollute coastal waters and estuarine in-
flows are regulated under current state and federal law.168 rLand
uses that discharge pollutants into the waters must be permitted

by the Texas Water Quality Board and the EPA.169 These agencies
apply performance standards for issuance of their permits, e.g.,
based upon engineering estimates whether the discharge will violate
the established pollution standards.

The agency must regulate land and water uses which directly
and significnatly affect coastal waters, even though the land and
water uses occur on privately owned land. Such regulations need
not be stated in terms of zoning, however, and they need not relate
to the particular type of use (residential, commercial, and indus-
trial) to which the land is put. Uses that directly and signifi-
cantly affect coastal waters may be defined in impact terms and
regulations may be stated in terms of maximum allowable impact.
Management guidelines may be written to describe in advance what
landowners may do as a matter of right in many areas. Planned
unit procedures may permit innovative developments that meet the
impact standards. :

The implementation system just described should meet the Act's
requirements. The system does not require traditional land use
zoning, i.e., it does not divide the land up into residential, com-
mercial, “and industrial use districts. Instead, it addresses
dlrectly the goals of regulation without 11m1t1ng developer option
as to partlcular land uses.

E. Requirements that the program have authority to resolve con-
flicts among competing uses

The program must have authority to resolve conflicts among
competing uses.l70 This requirement strongly suggests a zoning
system whereby competition for residential, commercial, and indus-
trial uses would be resolved through an authoritative system which
designates use districts on a zoning map. Is there another meaning
which does not require this conventional zoning approach?

What are the conflicts that must be addressed? 1In conventional
zoning, the conflict is between one landowner's desire to develop
his land, and members of the community who desire that the land-
owner do something dlfferent Conventional land use zoning repre-

sents the community's response to the problems created by competing
land uses.

Conventional zoning addresses specific values. Among these
‘are (1) aesthetic, in which the community sense of beauty and order
are maintained by avoiding detrimental neighborhood use; (2) econ-

omic, in which the community, by advanced planning of its service
needs for expanding areas, may avoid waste and duplication in

laying trunk utility lines and transportation facilities; (3) order,
in which claims for various use priorities may be asserted'and
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decided in an orderly manner; (4) communal, in which the bargaining
process may be used to enhance communal values such as schools,
parks, and the like with a formal or informal trade-off procedure
through which permission for development is conditioned upon the
developer's promise to donate land for public purposes.
. » |
1. Are zoning values necessary to meet coastal zone manage-
ment requirements?

To what extent are these attributes of a zoning system
required by the CZMA? The Act requires consideration of aesthetic
values, but it does not require zoning to accomplish this goal.l7
Texas' Open Beaches Lawl72 and Sand Dune Protection Actl73 protect
visual values along the Gulf Coast. Scenic areas may be designated
as areas of particular concern, and the state may use available
funds to buy park sites and scenic easements to protect the public
aesthetic values. Infrastructure decisions may also preserve
aesthetic values by appropriate location of parkways and denial
of highway access to designated areas. There are thus ways of
promoting the aesthetic interests in the coastal areas without con-
ventional land use zoning, and nothing in the Act requires that
zoning be used for this purpose.

The economic advantages claimed for zoning may or may not
apply in actual practice. There is some doubt Whetheﬁ zoning
makes a city more efficient or maintains property values better
than if no zoning exists. There is no indication in the CZMA that
the agency need concern itself about these matters. They, along
with the values of order and communal bargaining, could be clas-
sified as matters of local concern to be left for purely local
decision.

2. Zoning not relevant for conflicts that involve environ-
mental protection

Except in rare cases, conventional zoning systems do not
emphasize environmental goals. These goals are more likely to
appear in building codes which require connection of buildings to
sanitary sewers, requirements in city ordinances that open burning
of trash be prohibited, and the like. Floodplain regulation is an
exception in that prohibiting development of floodplains serves
environmental goals while protecting consumers from flood loss.

Floodplains provide a good example of a conflict in use that
can be approached through conventional zoning or through performance
standards that permit multiple uses. When conventional zoning is used
to protect floodplains, regulations tend to be written in terms of land
use types, e.g., prohibiting all but agricultural and recreational
use. The current trend in Texas floodplain regulations, however, is
to establish management guidelines to achieve certain levels of per-
formance, e.g., elevation of floor levels and waterproofing.
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Both approaches (zoning and performance standards) resolve
conflicts among competing uses. With zoning, the community resolves
the conflict by prohibiting development according to type; with per-
formance standards, the regulations are more precisely directed
against the evil to be avoided.

Protecting productive marshlands presents another competi-
tive situation among land uses. A landowner may want to fill and
develop productive marshlands in pursuit of the profit that comes
from "highest and best use'". The conflict arises because such
development destroys the productive capability of the marshes which
is essential for other claimants, e.g., sport and commercial fishers.
Conventional zoning might resolve the issue by prohibiting all but
hunting :and trapping uses in the marshlands. A system based upon
management guidelines could allow any use so long as the productiv-
ity of the marshland is not impaired.

These are examples of situations in which authoritative per-
formance standards may resolve conflicts among competing uses with-
out conventional land use zoning. Zoning may offer a simpler and
more easily administered system. Performance standards may be more
complex, but they offer developers and consumers an opportunity for
multiple uses of vital coastal lands without interfering with their
productivity and other fundamental purposes of coastal management.

3. Coastal zone management problems created by zoning

Conventional zoning is antithetical to one purpose of the
CZMA: preventing unreasonable exclusion of beneficial uses. Most
zoning ordinances list uses that are allowed in the various land
use districts. If a use is not listed, it is not allowed. Accord-
ingly, local governments may use zoning ordinances to exclude cer-
tain uses which they deem not to be in keeping with their local
values. The exclusionary process has prohibited location of essen-
tial power plants and refineries in northeastern states and con-
tributed to severe power shortages areawide. To combat these exclu-
sionary practices, the CZMA requires that the state establish pro-
cedures to override local communit¥7zoning to permit key facilities
and land uses of regional benefit.

In Texas, local governmentg do not have conventional zoning
power outside of city boundaries. Accordingly, local governments
cannot totally exclude these vital uses. Some Texas cities may
exclude apartment projects and other uses which have arguable claims
for site location. Even in these areas, however, unrestricted land
is usually available in nearby unincorporated areas.

No political authority now regulates the location of refin-
eries, power plants, and other major industrial users along the
vast stretches of Texas' unincorporated coastal areas. Although
Texas may need to protect the environment from the impact of such
facilities, the exclusionary problems highlighted in the CZMA do not
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apply to Texas and are not addressed in the incremental change
_proposal.

4. Performance standards as a type of zoning

It may be argued that the use of authoritative performance
standards to regulate certain types of development in the coastal
corridor is a type of land use zoning. In a broad sense, this is
true. Zoning involves an identification of land areas which are
to be regulated and places authoritative controls upon the land-
owners' options for development. The proposed performance stan-
dards system does these two things. Zoning ordinances themselves
state many management guidelines, such as setback requirements,
maximumm lot coverages, and sideyard requirements for buildings
placed upon city lots. Noise levels for industrial uses are some-
times stated in allowable decible standards. Planned unit devel-
opment regulations set out the performance standards in terms of
parking, minimum project size, and similar factors. !

Lest the semantic issue become overwhelming, the basic
feature of land use zoning which is not incorporated into the pro-
posed coastal zone management system is regulation of type of use.
The major objection is that zoning tries to predetermine the resi-
dential, commercial, and industrial siting decisions according to
a planner's map and local governmental decision. Many observers
believe that these decisions are best left to the market, and to
the landowners' and developers' choices. It is this locational
aspect of zoning that is negated in the proposed system.
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8.A PROPOSED INCREMENTAL CHANGE
| SYSTEM

A. Basic approach

The survey of political sentiment during the Chambers County
study indicated that a land use management system based upon tradi-
tional land use zoning would not be acceptable. A system based
upon performance standards (authoritatively imposed management
guidelines) would be less objectionable. The most acceptable system
would be based upon performance standards enforced through the pres-
ent governmental structure, with considerable participation by local
government.

It will be hard enough to convince Texans that any authorita-
tive management system is needed. The line of least resistance
may be through "incremental change'". Incremental change does not
mean ''no change'". Instead, it means that the system does not com-
mit the state to zoning in unincorporated areas; it uses existing
structures of government to formulate and implement the coastal
zone management program; and it emphasizes performance standards as
a guide to development of sensitive lands.

B. Implementation

The immediate objection to an incremental change system is
that, without zoning, private landowners may avoid coastal zone
management regulations. Admittedly, an elaborate zoning system
would bring all coastal landowners within the "net" of regulations.
With conventional zoning, land use districts would be designated
throughout the coastal zone, and all persons who proposed to change
the use of their land by development, construction, filling, or
otherwise would have to get a permit from some political entity.
The permitting entity would check the coastal zone maps and regu-
lations to determine whether the proposed use was permissible.
1f it was, the permit would issue; if not, the permit would be
denied. The landowner would be subject to fine and injunction if
he violated the management act.

The proposed incremental change system would use a different
"net" to catch land users who should be regulated under the coastal
zone management system. The net would be structured to catch only
the large fish whose activities significantly affect the overall
management picture. For example, it is not important that a farmer
in a coastal county adds to his barn or builds an addition to his
house. What does matter is whether a recreational subdivision or
an industry is developed on filled-in wetlands, whether flood-
prone lands are developed unwisely, and whether an industry locates
in a fragile coastal site. A CZM program that is overburdened by

46



regulating insignificant users will not even have time to regulate
large users. Accordingly, the net should catch large-scale users
and let small users slip through unnoticed. But how can such a
net be structured without zoning?

A regulatory net now brings virtually every major land user
before some state or federal agency for a permit to develop his
land. For example, every subdivision must be approved_by a city
or county government before the plat may be recorded.l76 If un-
platted subdivisions were made illegal, then every subdivision
would be caught within an existing regulatory net. Every major
industrial user m¥§5 get a permit from the air and water pollution
control agencies. Every developer of large commercial projects
must undergo a review from EPAL78 or the state agency enforcing
indirect source pollution regulations.

Each major developer must get from one to six permits from
local or state governments before undertaking actual development.
An enforcement system may be built into this existing net by re-
quiring that every applicant who seeks a state agency or local
permit for designated uses within the coastal zone must obtain
the approval of the CZM agency. The coastal agency may delegate
some approval power to existing govermmental entities, e.g., if
an industry in the coastal zone applies to the Texas Water Quality
Board for a discharge permit, the Board could determine for itself
whether the industry conforms with the CZM program, or it could issue
its permit conditioned upon certification by the CZM agency that the
proposal conforms. Similarly, the coastal agency may certify that
a county's subdivision control regulations meet all of the coastal
zone management guidelines, and accept- county plat approval as
the implementing step. In order to qualify under the federal Act,
the CZM agency would have to establish criteria for approving de-
velopments in the coastal zone, along with an appeals procedure.l79
Nevertheless, for the land developer, the basic approval structure
would remain substantially as it is today.

It must be emphasized, however, that except for a few speci-
fied instances, e.g., removal of sand dunes, building in floodways,
and filling in marshlands, regulations would be written as manage-
ment guidelines that would not prohibit any specific uses. Thus,
an industry may wind up next door to a recreational subdivision
if the locality does not adopt a zoning ordinance that operates
in addition to coastal zone management program.

Landowner-developers may object to any new regulatory system
that reduces their own options. Developers, however, may benefit
from the proposed system. If a state grounds its management program
upon a study of the coastal zone that establishes the carrying capa-
city of the various coastal areas, then land developers will have
reliable information about the strengths and weaknesses of the land
which they propose to develop. If the survey of land capability
is used to formulate management guidelines that are clearly and

47



simply stated, then developers will be able to determine in advance
whether their project conforms to the coastal requirements. Small
developers will be especially benefitted by such procedures. If
the coastal program allows planned developments that meet the per-
formance standards, then imaginative developers may produce innova-
tive planning and market approaches. This option will benefit
large developers with sufficient front-end money to finance the
planning and presentations required to get specific project approval.

On the administrative level, the CZM agency could eliminate
some red tape in dealing with the various state permitting agencies.
For example, a developer of a Gulf Coast recreational subdivision
may need to secure a half-dozen state agency permits before he
begins his development. This may require a half-dozen trips to
the state capitol with corresponding presentations. If the CZM
program were to provide a single hearing where all agencies could
be represented, then the developer would benefit from a shorter
and simpler process in obtaining state agency permits. This would
be especially helpful if the various agencies were to provide an
advance statement of their requirements and procedures so the
developer would be guided through the formal process with minimum
lost time. '

The details of the proposed system will be discussed in a
later section. The essentials have been covered sufficiently that
a scenario may be built around the requirement that the agency
identify and control permissible land and water uses which directly
and significantly impact coastal waters.
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9. A SCENARIO FOR DEVELOPING A COASTAIJ,
ZONE MANAGEMENT PROGRAM BASED UPON

INCREMENTAL CHANGE

At this point, the incremental change system exists only as an
idea and as a theory. Some reification is essential if the concept
is to become an operative, wviable possibility. One way to illustrate
the general theory is to present the CZM agency as an essentially
powerless facilitator of its program and see how the existing struc-
ture may be used to accomplish program goals. Accordingly, the
picture that is about to emerge is not illustrative of the final
management product.. Rather, it is a "walk-through" of an agency
trying to function within the "incremental change system.”" At the
end of the "walk-through" the agency could stand back and identify
the essential legislative changes required to make its program func-
tional. Hopefully, the changes would be made and the resultant
coastal zone program would conform to the implementation require-
ments established by the federal Act.

A. A Scenario

To illustrate the spirit and conceptual operation of the in-
cremental change system, consider the following situation that has
been identified by the environmental analysis of Chambers County:

An underground aquifer underlies the Houston-
Galveston region and discharges into the Gulf of
Mexico. The aquifer reaches the surface sixty

miles north of Houston, where it is charged by rain-
water which soaks into undeveloped forestland. When
fully charged, the water formation is stable and cap-
able of supporting the overlying ground. When the
formation loses its water charge through excessive
withdrawal or depleted intake, the weight of the
overlying ground compresses the formation, causing
surface subsidence. The effects of this subsidence
are irreversible. Several developed areas in the
Houston-Galveston region have sunk below flood level
and others are threatened to increased flood hazard
as a result of subsidence.

B. Steps in identifying and solving the problem
1. A capability study

The CZM agency will conduct a capability survey of the tenta-
tive coastal zone. The survey of the Houston-Galveston/Chambers County
area discloses that several locations are sinking rapidly. The sub-
sidence is caused by depletion of the water formation underlying the
area. The primary cause is withdrawal of groundwater in the Houston-
Galveston area by industrial and municipal users. A potential addi-
tional cause is identified in the aquifer recharge area, where
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' _standard. subdivision development reduces the amount of permeable

land available for recharging the formation:and causes quick run-
off of rainwater into streams instead of allowing it to soak into
the ground.

. Factual 1nvest1gat10n shows that subsidence increases in-
land flooding from coastal storms and ordlnary rains; it reduces
- beachlands and coastal wetlands by causing them to: sink below the
" low tide level; and it reduces the capability of coastal lands to

___support 1ndustrlal recreat1ona1 re31dent1a1 and commercial uses.

2. The determlnatlon of direct and 51gn1f1cant 1mpact

The CZM agency determines that land subsidence has a
direct and significant impact on coastal waters, and, therefore,
that the land uses which contribute to subsidence have such an
impact. The agency analyzes its intuitive decision that subsid-
ence meets the Act's definition and formulates its operative
definition to include any use that

(a) reduces the physical area of beaches and other wet-
: lands or causes a change in shoreline configuration;
or .

(b) reduces the capability of coastal lands to support
industrial, recreational, residential, and commer-
cial uses.

3. New boundaries

Noting that portions of the aquifer recharge area lie
outside the coastal zone boundaries, the agency redraws its bound-
aries to include the recharge lands. The agency limits its con-
cern in the expanded area to regulating development that affects
the ability of the aquifer to recharge.

4. Management guidelines

The agency next determines that certain management guide-
lines are appropriate for land development in the coastal zone
area affected by land subsidence and for land development which
causes subsidence. The following guidelines result:

(a) Development and construction in floodplains in the
coastal zone should either be prevented or regu-
lated to ensure that the first-floor living level
of structures placed in the floodplain are elevated
above the 100-year ‘flood level and that no struc-
tures are placed in the flooding. The 100-year
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flood:line should be redrawn to the foreseeable
effegts of land subsidence which will result from
prior water withdrawals.

(b) Water withdrawal should be strictly regulated in
the Houston-Galveston area, and all users should
be shifted to surface water sources as soon as
such sources are reasonably available.

(c) Development in the recharge area should not inter-
fere with the capability of the land to absorb
surface water. For example, regulations should
limit the extent of land coverage by non-porous
materials such as pavement and houses, and require
holding ponds to prevent rapid surface water drain-
age into sewers and streams. Increased treatment
of sewage should be required to prevent pollution
of the fresh water formation.

The agency will state guidelines in terms of alternat-
ives so that developers and local governments may select specific
techniques appropriate to their own situations. Minimum standards
are spelled out in detail, however, to ensure that the purposes
of regulation are fulfilled.

5. Enforcement

a. Regulation of development in floodplains, and modifi-
cation of floodplain boundaries to account for the
effects of land subsidence

The CZM agency finds that all county governments in
the coastal zone have adopted floodplain regulations as required
by the National Flood Insurance Act.l80 1In one county, however,
it finds that the boundaries should be redrawn to account for
subsidence. The county has been certified for compliance with the
National Flood Insurance program, and refuses to redraw their lines,
arguing that land developers should not be restricted to an extent
greater than required by the Flood Act.

The CZM agency thus faces a need to override the
local regulations. One alternative would be to turn to the legis-
lature for direct enforcement power. Another alternative would
be to work within the system established by the federal CZMA
itself. The Federal Insurance Administrator must certify that
local communities have an adequate system of regulations to regu-
late development in flood-prone areas. Otherwise, federally sub-
sidized flood insurance will not be available.l81 Without flood
insurance, federally insured and regulated lending institutions
are prohibited from lending money for Eggchase and development
of properties in the designated areas. Lack of participation
in the insurance program virtually ensures that no development
will take place in a coastal area. ‘
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The CZM agency decides that its management guidelines
may be enforced through the Federal Insurance Administrator's
certification procedures. The agency accordingly contacts the
Administrator and (1) exhibits the findings concerning the effects
of land subsidence upon the floodplain boundaries; and (2) claims
that the flood insurance certification process falls within the
provisions of the CZMA's requirement that each federal agency con-
ducting or supporting activities directly affecting the coastal
zone conform to the CZMA to the maximum extent possible.l83 The
agency also relies upon the Act's requirement that federal agencies
not approve local government applications for federal assistance
which are not in conformity with the state program.l84

The county argues that the Federal Insurance Program
is not an activity which directly affects the coastal zone, and
that only "projects', not certifications, are required to conform
with it. The Federal Insurance Administrator resolves the issue
by deciding that, whether or not it is required to defer to the
CZM program, the agency should require the county to redraw its
floodplain boundaries to take land surface subsidence into account.
The Administrator notifies the county, and the county reluctantly
redraws its boundaries.

In this manner, the CZM agency has, without drastically
changing existing procedures, ensured that harmful development
does not occur in the floodplains. This approach is consistent
with the incremental change system.

The Secretary of Commerce may question whether the
enforcement procedures outlined conform with the Act's requirement
that implementation be either direct from the state or through a
system of review over local decisions.l85 The state did in fact
review the local regulations and cause them to be changed. The
agency used a method which is built into the Act, namely, the
requirement that federal agencies defer to the CZM system.
Although the methods used to assure compliance are not established
by a state-established review system, they appear to meet the
‘Act's requirements.

b. Regulation of water withdrawal in the Houston-
Galveston area

The CZM agency does not have direct power to prevent
or regulate water withdrawal in the subsidence area. The agency
determines that the state's water law allows private owners to
withdraw water without liability to other users.l87 A state
statute authorizes creation of a special control district for
the purpose of preventing land subsidence. The CZM agency con-
tacts the Texas Water Rights Commission and commences procedures
for establishing such a district in the subsidence area.
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As a part of the CZM program, the management agency
works with the Texas Water Development Board to set precise stan-
dards for determining the amount of groundwater which may be with-
drawn without causing land surface subsidence or salt water intru-
sion. After these standards have been established, the CZM agency
notifies the Texas Water Rights Commission that no permit should be
issued for a water district in the coastal zone which does not
conform with these management guidelines. The Texas Water Rights
Commission indicates that it does not consider itself bound by
these guidelines inasmuch as its own enabling legislation does:
not require it to take such matters into consideration.18

The CZM agency causes legislation to be passed re-
quiring that all state agencies screen permits for activities
within the coastal zone for compliance with the management pro-
gram. The CZM agency establishes a procedure whereby each agency
identifies activities that may affect coastal waters. Some per-
mitting agencies apply coastal regulatlons in their own office;
others require that applicants for permits go to the coastal
agency itself for a determination of compliance. In cases where
applicants go to the coastal agency, a procedure is established
whereby at a single presentation the applicant may cause repre-
sentatives to be present from the several agencies from wiiich per-
mits are required.

The outlined procedures show the CZM agency‘using
existing procedures to the fullest possible extent in accompllshlng
specific management goals. The procedures may not be as neat
as if the agency itself had direct regulatory power. For example,
the agency may hit a snag in causing the subsidence district to
be formed, and additional legislation may be required. Never-
theless, the use of existing governmental entities and procedures
is llkely to receive greater political acceptance and thus be
more effective in the long run than a frontal assault by the CZM
agency. ;

c. Regulation of land development in the aquifer recharge
area to minimize coverage of absorptive lands by
nonporous materials, to prevent rapid surface water
drainage, and to hold water on site

The CZM agency determines that residential subdivi-
sions account for most of the land development in the recharge
area. Many subdivisions that are developed in the recharge area
rely upon municipal utility districts to provide water and sewer
services. Developers must get state permits tocreate these dis-
trictsi89 and to discharge effluent. 180 The CZM agency uses.the
permit procedures established under (b), above, to require that
applicants for creation of water districts and for discharge per-
mits comply with the management guidelines.

Some subdividefs connect with existing utility lines,
however, and some use septic tanks and private water wells. These
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users do not come within the regulatory net for state permits.

They do, however, come within the requirement that subdividers
cause a plat to be made of their subdivisions and get plat approval
by the city or county having jurisdiction over the area.l91 The
subdivider cannot record the plat without appropriate approval,1l92
and cannot convey lots by lot and block descriptions which refer

to an unrecorded plat. The procedure may be easily avoided by a
developer who conveys lots by metes and bounds instead of plat
description.

The CZM agency determines that, if the metes and
bounds loophole were eliminated, the plat approval procedure would
be a good control point for regulating residential subdivisions
to ensure conformity with its program. However, the CZM agency
discovers that plat approval powers of counties are quite re-
stricted, and that local govermments in the aquifer recharge area
are antagonistic toward the management guidelines that would
protect Houston-area lands from subsiding. The management guide-
lines would increase development cost, use surface drainage, re-
quire holding ponds for water, and reduce the value of such lands
for development purposes.

The CZM agency determines that it needs greater power
to enforce the management guidelines upon residential subdivisions
in the recharge area. Accordingly, it causes legislation to be
passed that broadens the power of counties to impose environmental
conditions upon plat approval, and additionally requires that sub-
dividers in the coastal zone get plat approval from the CZM agency
as a condition of recordation. The legislation allows the agency
to approve the local government's standards and procedures for
plat approval and allow approved local governments to sign for the
coastal agency. The legislation forbids subdividers from using
metes and bounds descriptions' for conveying lots. Land developers
in the aquifer recharge area do not want to have to go to the CZIM
agency for plat approval. They, therefore, encourage the county
governments to establish local standards that conform to the guide-
- lines established by the CZM agency. The coastal agency certifies
these counties and cities, and they apply the standards through
local procedures.

The CZM agency's guidelines limit ground coverage in
subdivisions in the recharge area by setting minimum lot sizes,
requiring dedication of a designated percentage of open space,
and by requiring holding ponds, surface drainage systems, and use
of porous paving materials for subdivision streets. These stan-
dards maintain the capability of the land to perform its water
absorption function.

The agency determines that its state permit screening
system is sufficient to regulate industrial and commercial uses
which require permits from the Texas Water Quality Board for ef-
fluent dischargesl93 or permits from the Texas Air Control Board
for discharges into the airl9% and, in the case of complex sources
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of air pollution, for parking lot construction.l95 The agency
decides that the capability of the area to absorb water is not
considerably affected by commercial and industrial uses, and that
regulations should cover use of porous paving surfaces for parking
lots and means to prevent quick runoff from commercial and indust-
rial sites. These requirements are ‘enforced through the existing
state agency permitting system according to the procedures esta-
blished between the CZM agency and the various agencies.

C. Reflections on the incremental change approach

The CZM agency has been described as if it were searching out
implementation solutions in a piecemeal fashion. This bumbling
- around should not occur. Instead, the various methods of implement-
ing the program should be identified during the program develop-
ment period and the approved system should be fully operable upon.
program approval.l96 The key features of the implementation sys-
tem are: -

(1) A physical study of the coastal zome to identify the
various problem areas and determine the types of con-
straints to be placed upon land use and development within
the control corridor. This study may be similar to that

- developed during the Chambers County project, or it may
be a less expensive survey of basic land capability.

(2) A _detailed statement of management guidelines for land
development in each area of limited capability within
the coastal zone. These guidelines should be formulated
by the CZM agency, acting in coordination with local,
regional, state, and federal participants.197 Private
participants should be given ample opportunity to pre-
sent their positions during the guideline development
stage.198 The CZM agency should establish a range of
guidelines that meet minimal conservation requirements,
while allowing local governments to select the level
of ionsumer quality appropriate to their own development
goals :

(3) A system for coordinating the activities of the various
state agencies that manage -state resources. The state
agencies should conform to the CZM policies and avoid
action that would encourage detrimental development.
They should fashion their own development expenditures
so as to facilitate the CZM program.

(4) A system for centralized processing of applications for
development permits and screening of state permits to
ensure conformity with the coastal zone management guide-
lines. Developers now have to deal 1nd1v1dua11y with a
number of state agencies to get permits for air and
water discharge, water districts, dredging, stream
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diversion, and other activities covered by existing
state laws. The CZM agency may assist developers by
becoming a central clearinghouse for these permits

. and by holding a single hearing at which all relevant
agencies are represented. The existing permit procedures
may provide the essential control mechanism to ensure
conformity with the coastal program. Certification by
the CZM agency that the proposed development meets its
management guidelines would be required as a condition
of the state permit. Legislation would also be required
to establish the centralized hearing procedure. Viola-
tion of the terms of the permit should subject the per-
mitee to criminal and civil penalities, as well as
injunction. :

(5) A tightening of the state's subdivision regulations to
eliminate "red flag" unplatted subdivisions, accompanied
by an increase in the power of counties to place qualita-
tive requirements upon developers as a condition of plat
approval. If a county or city wishes to implement the
CZM guidelines, they should be able to do so, subject
to specific overriding by the CZM agency. The CZM agency
approval could be required as a condition of plat recorda-
tion in the county records, except in counties that have
certification from the CZM agency that their regulations
meet the program's requirements. The CZM agency should
be given notice of all applications for plat approval,
and be empowered to step into the approval procedure
and require conformity if the local government does not
consistently apply the established management guidelines
for development.

In summary, an incremental change system lacks the neatness
and clarity of a zoning system. It will not mediate land use
conflicts that are not directly related to protecting the coastal
land and waters from adverse consequences of land development.

The system uses the existing regulatory net to the fullest extent
possible, and in some instances simplifies its administration.

When combined with the powerful implementation influences which -
come from federal deference to the coastal zone policies, it should
provide adequate assurance that ba51c program goals will be
accomplished.
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10, SPECIFIC PROPOSALS

Texas has pursued a logical course in formulating a
coastal zone program. For example, long before the federal
Act passed, Texas preserved the public's access to open beaches, 199
regulated dredging in coastal waters to protect marine life,
and established a historical preservation program that is active
in many coastal areas.20l Recently, Texas enacted laws pro-
hibiting resale of submerged %ands by navigation districts
(except resale to the state)? protecting sand dunes, 203 and
naming the General Land Office to formulate a state plan to
meet federal coastal requirements.

. The General Land Office successfully applied for federal
funds and assembled a staff to perform the organizational tasks.
The Commissioner has held hearings to inform the public about
the program, and to get reactions about the particular needs
that the program should address. Some hearings have been f1ery,
some have been scholarly and informative.

After hearings are completed the General Land Office must
make difficult decisions. Its program may commit Texas to a
coastal program that could have lasting effect. The following
specific task outline is directed toward formulation of an
incremental change system for coastal management,

A. 'Tightening the control net
The CZM agency should recommend the following legislation:
1. County ordinance power in land use maters

Counties do not now have sufficient power to enforce-
floodplain regulations, subdivision regulations, building codes,
and similar land use controls. County governments may not be
ready for zoning power, but they need to have such power to pass
and enforce other land use ordinances. The coastal zone program
does not require that zoning power be included.

2. Broadened subdividion regulation powers

Counties should be given broad police power to requlre
that new subdivision developments provide appropriate services
for lot buyers, and that land capability limitations be respected.
Increased powers are essential if counties are to become partners
in implementing the coastal zone management program.
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The subdivision control system should require that, in
designated coastal areas, subdivision plats must be approved by
the CZM agency and the local planning officials. The coastal
agency should be empowered to establish guidelines for development
in specific coastal areas, and to certify that cities and counties
that adopt satisfactory regulations may approve plats in the name
of the coastal agency. This approval would apply only, to subdivi-
sion approval and not to the state permitting system to be des-
cribed later. X

Parties affected by local governmental approval or disap-
proval of plats should be able to appeal to the coastal agency.
The coastal agency should receive a copy of each plat approval
application and receive notification of action taken by the certi-
fied local governments. The agency should have a right to inter-
vene to correct local action if such intervention is appropriate.

Development and sale of unplatted subdivision lots should
be made a misdemeanor. Purchasers of such lots should be allowed
to rescind and recover purchase price payments from the developer.
This double-barrelled approach should ensure that land developers
will follow the standard plat approval procedures and seek county
and city approval for new subdivisions.

3. Prohibition of destruction of productive marshland and
estuarine areas

The coastal zone agency should propose legislation prohib-
iting filling or alteration of productive marshlands without a
permit from the Parks and Wildlife Department. Permits should be
withheld if the proposed development would damage the natural pro-
hibit private and public acts that alter the natural balance in
estuarine areas and other productive marine areas. In order to
alleviate the monetary loss which such regulation might cause and
to allow maximum use of resources, the agencies should formulate
performance standards that allow multiple uses of productive areas
whenever consistent with preservation of their natural processes.
This might include a provision allowing a "'swap” of existing marsh-
lands for equally productive artificial marshlands where practi-
cable. If politically necessary to further soften the impact of
this regulation upon private landowners, the state might provide
a five-year phase-in period, during which private landowners who
are not otherwise prohibited from affecting the natural processes
of these areas may apply for immediate development permits. The
state would have a choice of suffering loss of the productive area
or buying the development rights for the productive area at market
value. Five years should be sufficient time for investors to put
the property to whatever profitable uses. they anticipated when
they bought their lands. After five years, the prohibition would
become absolute against development that is not consistent with
maintenance of productivity. ‘ '
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4. Regulation of groundwater withdrawal

Present laws concerning withdrawal of groundwater do not
protect coastal areas against the disasterous consequences of sub-
sidence and depletion. Texas landownwers are considered to have a
property right to withdraw groundwater from their lands.205 Accord-
ingly, coastal industries drill private wells instead of using
available sources of surface water. The Texas Water Rights Com-
mission persists in creating water districts that withdraw ground-
water to serve new subdivision developments.

: Combined efforts of the Texas Water Development Board,
river authorities, Coastal Industrial Water Authority, and the
cities of Baytown and Houston have made ample supplies of surface
water available for coastal users in the Houston vicinity. Similar
efforts could produce surface water for other coastal areas. The
state's water policy suffers from fragmented agency responsibility
for development, pollution control, and allocation functions. The
three water agencies should be combined or a policy-making system
sﬁould be established that bridges the substantial gap between
them.

5. State agency restructuring

The CZM agency should assist the Division of Planning
Coordination to respond to HB 1502's recommendations concerning pos-
sible restructuring of the state agencies whose activities affect
natural resources and the environment. The goals of coordinating
agency activity and formulating and implementing rational state
policies prompted legislation to create an interagency council
system. These goals have never been fully met. New challenges.
make coordination even more essential.

Federal legislation concerning air and water pollution
control and coastal zone management require concerted planning and
implementation.206 Texas must designate growth zones under the non-
degradation policy. It must allocate scarce water resources among
the various competitors and preserve natural processes essential
to the life cycle. It should protect important artifacts of the
state's past. Recreational areas should be provided to serve the
state's constantly expanding population and profitable tourist
industry.

Coordination of state agency activities is essential to
implmentation of the CZM program. There may be several ways to
achieve agency support and coordination in coastal management. One
way is to delegate the duty of formulating state resource policies
to the interagency council The CZM agency could be designated as
executive agency for the Council. Another way is to place respon-
sibility for coastal zone management in the Governor's Office,
Division of Planning Coordination, and to give the Governor tighter
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control over the agencies themselves. If the heads of the agen-
cies served at the pleasure of the Governor, then direct control
would be assured.

1f the CZM agency is to have separate and independent
status, then it must be able to influence state agency decisions
concerning regulation and allocation of resources within the coastal
zone. The coastal agency might be given veto power over other
state decisions that affect the coastal zone. Such authority over
other state agencies could generate bitter and politically disaster-
ous disputes. Perhaps a recommending function would serve the
system better, e.g., the CZM agency might review and comment upon
state agency budget requests before they go to the Legislative
Budget Board. Final decisions concerning disputed expenditures
would then be resolved by the legislature. The legislature would
act after considering the comments of the CZM agency, and the
possibility that approval of nonconforming agency decisions might
jeopardize the state's certification under the federal coastal
zone management program.

6. CZM agency review of applications for state permits

Prior discussion has shown that the subdivision approval
process and the present state agency permitting process can be
used to identify uses to be required under the coastal zone pro-
gram. The combination of subdivision plat review, state agency
permit review, and federal agency deference should provide suffi-
cient methods of implementation to satisfy the federal Act. This
system would not change substantially the approval "net'" with
which developers must now deal.

Legislation should identify the state agencies and the
geographical areas to be covered. The legislation should prohibit
issuance of state permits to public and private developers within
the designated coastal zone unless the applicant complies with the
coastal program. To give developers some quid pro quo for the addi-
tional governmental requirement, the state should establish a cen-
tral agency hearing procedure for private developers within the
coastal zone. The procedure should include the following:

(1) An identification of all state agencies that
issue permits for development within the
coastal zone;

(2) A published statement by each permitting
agency describing the guidelines that it
follows when it grants or denies an applica-
tion for permit;

(3). A statement by each agency describing the
requirements for permit application, with
forms when appropriate;
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(4) A central hearing procedure that applicants
may initiate for development permits within
the coastal zone.  The procedure should pro-
vide a central processing system to ensure
representation from each affected agency at
a single hearing at which the developer may
describe his project. The hearing should
provide a forum for interagency communication
about the project and reduce the time devel-
opers spend going from one agency to another.

(5) A statement of management guidelines by the
CZM agency and/or local governments that in-
form developers about requirements for devel-
opment approval for designated geographical
areas within the coastal zone. The guide-
lines should spell out types of developments
that will be approved automatically, and
types that require "individual review'.

(6) A precise time schedule within which an
applicant for development permit must receive
a "yes" or "no" answer, or specific reasons
for delay.

(7) A review procedure whereby applicants for
federal agency permits may obtain certifi-
cation by the CZM agency that the proposal
complies with the coastal zone management
program.

When combined with the existing programs for preserving
historical and recreational areas,207 regulating construction in
flood-prone areas,208 and regulating the use of state-owned lands 209
the implementation system should pass federal muster. No provision
was made for overriding local exclusionary zoning tactics because
Texas counties currently have no capability to exclude unpopular
land uses. TIf this becomes a problem, then appropriate additions
may be made to the program.

B. Establishing a substantive coastal zone program

The legislative steps outlined above presuppose that a ratiomal
CZM program has been developed. While the agency is setting up the
control net, it must establish physical boundaries<1V and standards
for the management system itself. The beginning point for this
task must be a capability study of the coastal zZone. Someone must
identify productive estuarines and marshlands, natural recreation
areas, lands already dedicated to development lands that have physi-
cal capability to absorb intensive development, and lands that have
limited capability. Unique processes, such as area subsidence and
shoreline erosion, must be identified, and the consequences of
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development on such processes’ determlned ‘A land capablllty assess-
ment system.of the type developed in Chambers County may be too
expensive to be applied.in every Gulf Coast county in Texas. How-
ever, similar assessment of land-carrying capacity is essential if
the coastal zone. program 1s to be flrmly grounded on scientific
data.

. The land capability survey will produce a scientific state-
ment about the physical environment and the effects of human inter-
vention. From these facts, rational decision-makers may strike a
balance between the benefits of development and the resultant envi-
ronmental costs. Some balances are easy, e.g., Houston's subsi-
dence must be stopped. Other balances, e.g., preservation or indus-
trialization of specific seashore recreatlonal lands, are not so
easily determined.

An adequate CZM program may emphasize the multlple—use con-
cept, and rely upon performance standards for new development in-
stead of conventional land use zoning. To the greatest extent pos-
sible, the performance standards should be phrased in authoritative
management guidelines that spell out appropriate and allowable
development so that developers may predict what they can and cannot
do with a given piece of property. - But the guidelines should maintain
flexibility so developers may secure special approval for a planned

unit development upon showing that a proposed development meets or
exceeds the substantive standards.

Management guidelines should be formulated to reflect
varying degrees of emphasis upon ‘development or conservation. For
example, if development is to be emphasized in an area, then the
performance standards that increase the cost of development may be
relaxed; if development is to be discouraged, then high standards
and consequent high costs should be applied.

The CZM agency has final responsibility for making the
tough management decisions that will cause the program to be
implemented. Decisions concerning permissibility of uses that im-
pact coastal waters should be made at the state level or by local
governments that have been certified by the state agency.

Planning decisions may be shared with regional and local
governments, so long as there is adequate consideration of the state
interests involved in such decisions. Designations of areas of par-
ticular concern and assignment of use priorities in such areas are
essentially planning decisions. If the CZM agency shares these
decisions with regional and local governments, then it may produce
a better planning product and achieve greater political acceptabil-
ity than if it makes such decisions at the state level. .The federal
Act encourages broad governmental participation in the decisions
process.21ll  There is, however, no clear d1rect10n for determining
who is to do what.
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The following outline suggests planning and program formu-
lating roles that seem appropriate for the various levels of gov-
ernment in Texas, considering their present levels of competence.

C.  Coordination with EPA and other .fede'ral agencies

The EPA and responsible state agencles should des1gnate regions
to be placed in Air Quality Maintenance Areas and identify control
strategies for those areas. Nondegradation zones should be desig-
nated and indirect source regulations established. EPA and the
Water Quality Board should establish areawide planning as a condi-
tion of sewer treatment grants in those reglons which have 51gn1f1-
cant water pollution problems.

The coastal plan may be vitally affected by designations of air
quality maintenance areas, nondegradation zoning, and basin-wide
water planning. Air and water pollution laws may severely restrict
coastal growth potential. Coastal planning 5?gu1d=conform to these
air and water pollution control constraints; pollution controls
should be used to accomplish growth and conservation goals suggested
by the coastal plan. For example, areas marked for comservation
should be placed in a Class I air pollution zone to reduce develop-
ment processes.

The CZIM agency should coordinate with other federal agencies to
ensure that the program includes ade?uate accommodation for their
preservation and development goals.Z2

D. State agency and Governor's Office involvement

The CZM agency should enlist the entire Interagency Council
on Natural Resources and the Environment, and the Governor's Office,
‘Division of Planning Coordination, to formulate state-level manage-
ment guidelines that strike an appropriate balance between develop-
ment and conservation along the Texas coast. For example, the Parks
and Wildlife Department should recommend policies for preserving
fish and wildlife in the coastal zone. The State Historical Com-
mission should formulate management guidelines to preserve histor-
ical areas. The industrial Commission, Highway Department, water
agencies, and Texas Air Control Board should determine appropriate
management guidelines to emphasize development and growth values.
and to determine which areas have capability to absorb growth with-
out excessive environmental degradation.

Early involvement of these agencies in the planning process
should gain agency commitments to the final plannlng product and
lead to a more effective program.

E. Regional and local involvement in performing land capablllty
assessment on areas of particular concern

Land capability studies that identify areas of particular con-
cern and describe local natural processes are vital to the CZM
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system.214 The program should begin with a scientifically based
statement about the natural processes in various coastal areas.
Cities are too limited in geographical coverage to perform these
studies; with some exceptions, coastal counties are not well

enough equipped to perform them or to contract for them. Regional
Planning Commissions, such as the Houston-Galveston Area Council,
are better equipped than counties or cities to contract for capa-
bility studies of coastal areas within their planning regions.
Regional plannlng commissions have computer capability for proces-
sing, storing, and retrieving the scientific information. They have
almost a decade of experience in dealing with state and federal
governments, performing comprehensive planning tasks, and contracting
with private research groups. Although they are not always held in
high regard by local governments, regional planning commissions do
have an understanding of local land use perspectives and personal-
ities. The federal CZMA requires continuing involvement by local
and regional planning entities.2

" The land capability studies will be useful to the state agency
when it sets performance standards for permissibility of uses that
impact coastal waters.

County governments should be allowed to make initial designa-
tions of areas of particular concern with the assistance and gui-
dance of regional planning commissions and the CZM agency.

The CZM agency should issue guidelines for classifying areas
of particular concern so that the regional planning commissions
and local govermments will know what the goals of their efforts
are. The success of the process is likely to depend upon contin-
uing interaction between the CZM agency, regional planning com-
missions, and local governments. Information about the natural
processes in an area should trigger ideas about what guidelines
should be used to designate areas of particular concern, and what
regulations should be applied to permissible uses that directly and
significantly affect coastal waters.

F. Local government involvemeht

The regional planning commission should present the results of
the scientific study of its coastal regions along with recommenda-
tions concerning designation of areas of particular concern to local
governments having political jurisdiction over the affected areas.
The purposes of this presentation are to inform local governments
about the findings and the program requirements. Local governments
should respond to specific questions concerning boundaries and desig-
nation of areas of particular concern, and indicate the balance
they strike between conservation and development.

Local governments should hold public hearings to acquaint citi-
zens with the process and to get their opinions concerning the deci-
sions to be made. Representatives of the regional planning commis-
sion and the CZM agency should be present at such meetings to
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explain their purpose and to provide factual information about
the study and the legal requirements for coastal zone management.
Specific development guidelines should be. proposed by the local
governments within the .range of acceptable strategies set by the
coastal agency. .Local. governments should communicate thelr find-
ings and preferences to .the reglonal planning commission. The
planning commission should récord local preferences and, to the
greatest extent p0351b1e 1ncorporate them int6 the recommended
coastal program for the region. . :

The product of regional and local governmental efforts should
include a survey of land capability within the designated coastal
zone, with maps showing precise boundarieés of lands having limited
capability to accommodate conventional development. The land capa-
bility survey should identify all areas which might be designated
of particular concern. The regional report to the CZM agency
should indicate why certain areas were identified for classification
and others were not. As to designated areas, the regional and local
response should indicate their recommended ranking of use priorities.
The regional planning commission should help local governments to
qualify to review subdivisions as an agent for the CZM program and
provide technical assistance for counties setting up general land
use regulation systems.

After the regional program has been formulated around a land
capability study, the CZM agency and the regional planning commis-
sion should hold hearings on :the regionally sponsored coastal zone
plan.216 Participation by public and private parties should be
encouraged. If the regionally sponsored plan conforms to the guide-
lines promulgated by the CZM agency, then it should be accepted by
the agency.

In summary, the major state decisions concerning management
policies are made at the state level; the CZM agency becomes an
educator and organizer of regional responses; and the regional plan-
ning commissions perform the localized scientific survey and deal -
with local govermmental preferences concerning the preferred bal-
ance between growth and conservation.

G. Final approval of a coastal program

The CZM agency should coordinate the several regional proposals
and, to the greatest extent possible, preserve them intact. The
agency should present the total program to the Interagency Council
on Natural Resources and the Environment for comment, and to the
Governor for approval2l7 and forwarding to the legislature. If
the Governor approves, and if the legislature approves, then the
entire program will become a formal statement of state policy for
coastal zone management. It should have the broadest possible sup-
port because it will be scientifically based, locally formulated,
regionally coordlnated and will bear the mark of state level respon-
sibility.
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H. Implementation

After formal approval of the state coastal zone program's ac-
companying maps identifying specific areas of particular concern
and management guidelines for development and conservation, the
CZM agency should commence implementation procedures. These will
include its own participation in the state and federal permit
issuance procedures, and certification of local governments to
handle implementation through their zoning and subdivision plat
approval procedures.
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CONCLUSION

As suggested in the introduction, the program that is spelled
-out in this paper is not likely to become the Texas response to the
Coastal Zone Management program. It is instead an expression of
approach, or even of attitude. There is a conscious attempt to focus
upon the policies and principles of the federal Act, without ignor-
ing the value preferences of Texans for continued growth, minimum
government emphasis over high level authority. There is strong
advocacy for basing any coastal zone management progrém upon a
scientifically wvalid study of the natural environment of the coastal
areas. Conventional land use zoning is not required by the federal
Act, and it is not included as an implementation measure in the pro-
posed state system. Maximum use of existing state governmental
institutions is recommended.

During the short time that Texas has spent formulating a coastal
zone management program, the state agencies and the public have
~ shown a great deal of responsibility in responding to the substance
and procedures of management. Nobody likes to be managed or regulated.
But the necessity of preserving some essential values along the Texas
coastline while providing a receptive atmosphere for growth is unde-
niable. Texans fear an overresponse with resultant bureaucratic and
administrative arbitrariness. If the coastal zone managément program
can be grounded upon scientific fact and obvious needs, and if the

program respects and preserves traditional values, then a rational
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and effective coastal program can be developed and implemented with

minimum opposition.
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Submerged Lands Act, 43 U.S.C. § 1301 et seq. (1964).
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Tex. REV. CIV. STAT. ANN. art 5415d, § 1 (1962), Open Beaches
Law. o , N :
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(1973); 1d. § 923.4, comment (5)-(16)(1974). .
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(1974).

132. 16 U.S.C.A. S 1453(1i) (Supp. 1974); 15 C.F.R. § 920.1(i)
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Id. § 1455(c)(5).
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Protection of Sand Dunes.

16 U.S.C.A. § 1456(£) (Supp. 1974).
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16 U.S.C.A. §§ 1456(c)~(f) (Supp. 1974).
1d.
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Id. §§ 1455(c) (6)-(7).
Id. § 1455(e)(l).
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15 C.F.R. § 920.12 (1973); Proposed NOAA guidelines for
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16 U.S.C.A. § 1454(b) (3) (Supp. 1974).

Id. § 1454(b) (5).
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Federal Water Pollution Control Act Amendments of 1972, 33
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Id., art. 5415h (Supp. 1974).

16 U.S.C.A. § 1455(e) (2) (Supp. 1974); Proposed NOAA guidelines
for § 306 of the CZMA, § B.17 (1974).
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inherent powers of self-government (TEx. Rev, Civ. STAT.

ANN., art. 977 (1963) but cities have been granted conventional
zoning power. TEX. ReEv. Crv. STAT. ANN., arts. 1l0lla et. seq.
1175 (26) (1963).

TEX. Rev. Civ. STAT. ANN., art. 974a (1963); 1d., art. 2372k (1971);
Id., art. 6626a (1969).
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4101, 4102 (1970). :

Id.

1974 Amendmentsvfo the'Nafional Disaster Relief Act of 1968,
Pub. L. No. 93-288 (May 22 1974)
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COASTAL ZONE MANAGEMENT ACT OF 1972%
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CHAPTER 33.—COASTAL ZONE MANAGEMENT

Congressional findings. o
Congressional declaration of policy.
Definitions.

Management development program grants.

(a) Authorization.

(b) Program requirements.

(c¢) Limits on grants.

(d) Submission of program for review and approval. ’

(e) Allocation of grants.

(f) Reversion of unobllgated grants.
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(h) Expiration date of grant authority.

Administrative grants.
. (a) Authorization.

(b) Allocation of grants.

(c) Program requirements.
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(e) Required findings.

(f) Allocation to other political subdnwsnons

(g) Program modification.

(h) Segmental development.

Interagency coordination and cooperatlon

(a) Federal agencies.
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mediation of disagreements.

(c¢) Consistency of Federal activities with state manage-
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(d) Applications of local governments for Federal assist-
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agement programs.
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Annual report.

Rules and regulations. . )

Authorization of appropriations.

* 16 U.5.C.A. §§ 1451-1464 (Supp. 1974).
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Ch. 33 COASTAL ZONE MANAGEMENT 16 § 1451

§ 1451 Congressional findings
The Congress finds that—

(a) There is a national intersst in the effective management, bene- )
ficial use, protection, and development of the coastal zone;

(b) The coastal zone is rich in a variety of natural, commercial, rec-
reational, industrial, and esthetic resources of immediate and potential
value to the present and future well-being of the Nation;

(c) The increasing and competing demands upon the lands and wa-
ters of our coastal zone occasioned by population growth and economic '
_development, including requirements for industry, commerce, residen- .
tial development, recreation, extraction of mineral resources and
fossil fuels, transportation and navigation, waste disposal, and har-
vesting of fish, shellfish, and other living marine resources, have re-
sulted in the loss of living marine resources, wildlife, nutrient-rich
areas, permanent and adverse changes to ecological systems, decreas-
ing open space for public use, and shoreline erosion;

(d) The coastal zone, and the fish, shellfish, other living marine re-
sources, and wildlife therein, are ecologically fragile and consequently
extremely vulnerable to destruction by man’s alterations;

(e) Important ecological, cultural, historie, and esthetic values in
the coastal zone which are essential to the well-being of all citizens are
being irretrievably damaged or lost;

(f) Special natural and scenic characteristics are being damaged by
ill-planned development that threatens these values;

(g) In light of competing demands and the urgent need to protect
and to give high priority to natural systems in the coastal zone,
present state and local institutional arrangements for planning and
regulating land and water uses in such areas are inadequate; and

(h) The key to more effective protection and use of the land and
water resources of the coastal zone is to encourage the states to exer-
cise their full authority over the lands and waters in the coastal zone
by assisting the states, in cooperation with Federal and local govern-
ments and other vitally affected interests, in developing land and wa-
ter use programs for the eoastal zone, including unified policies, crite-
ria, standards, methods, and processes for dealing with land and water
use decisions of more than local significance.

Pub.L. 89454, Title II, § 302, a5 added Pub.L. 92-583, Oct. 27, 1972,
86 Stat. 1280.
i!istorical Note

Short Title. Section 30t of Pub.l.. %9 Lergislative History. For legislative
451, as added by P'ub.L. 92-583, provided history and purpose of Pub. L. 92-583, see
that: “This title [enacting this chapter] 1972 U.S.Code Cong. and Adm.News, p.
may be cited as l.he ‘Coastal Zone Man- 4776, .
agement Act of 1972

Library References

Navigable Waters C329 ¢t seq., 39 et C.J.S. \.nu.'ahle Waters §§ 50 et seq..
seq. 61 et seq.
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16 § 1452 COASTAL ZONE MANAGEMENT Ch. 33

§ 1452. Congressnonal declaration of policy

The Congress finds and declares that it is the natnonal pohcy (a) to
preserve, protect, develop, and where possible, to restore or enhance,
the resources of the Nation’s coastal zone for this and succeeding gen-
erations, (b) to encourage and assist the states to exercise effectively
their responsibilities in the coastal zone through the development and |
implementation of management-programs to achieve. wise use of the
land and water resources of the coastal zone giving full conslderatlon
to ecological, cultural, hlstorlc. and esthetic values as well as to needs
for economic development, (¢) for all Federal agencies engaged in pro-
grams affecting the coastal zone to cooperate and participate with
state and local governments and regional agencies in effectuating the
purposes of this chapter, and (d) to encourage the’ partu:xpatnon of the
public, of Federal, state, and local governments and of regional agen-
cies in the_development of coastal zone management programs.  With
respect to implementation of such management programs, it is the na-
tional policy to encourage cooperation among the various state and re-
gional agencies including establishment of interstate ‘and régional -
agreements, cooperative procedures, and joint-action partlcularly re-
garding environmental ‘problems.

Pub.L. 89-454, Title III, §303 as added. PubL 92~583 Oct 27, 1972,
86 Stat. 1281

. Historical Note .
" Legislative HMistory. ' For  legislative 1972 U.S.Code Cong. and Adm.News, p.

~ history and purpose of Pub.L. 92-583, see  1776.

§ 1453. Definitions
For the purposes of this chapter—-—

(a) “Coastal zone” means the coastal waters’ (mcludmg the lands
therein and thereunder) and the adjacent shorelands. (including the
waters therein and thereunder), strongly influenced by each other and
in proximity to the shorelines of the several coastal states,. and in- N
‘cludes transitional and intertidal areas, salt marshes, wetlands, and
beaches. The zone extends, in Great Lakes waters, to the internation-
al boundary between the United States and Canada and, in other
areas, seaward to the outer limit of the United States territorial séa.
The zone extends inland from the shorelines only to the extent neces-
sary to control shorelands, the uses of which have a direct and signifi-
cant impact on the coastal waters. Excluded from the coastal zone are
lands the use of which is by law subject solely to the discretion of or
which is held in trust by the Federal Government, its officers. or
agents. '

~ (b) “Coastal waters” means (1) in the Great Lakes area, the waters
within the territorial Jurxsdlctlon of the United States’ consisting of
the Great Lakes, their connecting waters, harbars roadsteads and es-
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Ch. 33 COASTAL ZONE MANAGEMENT 16 § 1454

tuary-type areas such as bays, shallows, and marshes and (2) in other
areas, those waters, adjacent to the shorelines, which contain a mea-
surable quantity or-percentage of sea water, including, but not limit-
ed to, sounds, bays, lagoons, bayous, ponds, and estuaries.

(¢) “Coastal state” means a state of the United States in, or bor-
dering on, the Atlantic, Pacific, or Arctic Ocean, the Gulf of Mexico,
Long Island Sound, or one or more of the Great Lakes. For the pur-
poses of this chapter, the term also includes Puerto Rico, the Virgin
Islands, Guam and American Samoa.

(d) “Estuary” means that part of a river or stream or other body
of water having unimpaired connection with the open sea, where the
sea water is measurably diluted with fresh water derived from land
drainage. The term includes estuary-type areas of the Great Lakes.

(e) “Estuarine sanctuary” means a research area which may in- .
clude any part.or all of an estuary, adjoining transitional areas, and
adjacent uplands, constituting to the extent feasible a natural unit,
set aside to provide scientists and students the opportunity to examine
over a period of time the ecological relationships within the area.

(f) “Secretary’ means the Secretary of Commerce.

(g) “Management program” includes, but is not limited to, a com-
prehensive statement in words, maps, illustrations, or other media of
communication, prepared and adopted by the state in accordance with
the provisions of this chapter, setting forth objectives, policies, and
standards to guide public and private uses of lands and waters in the
coastal zone,

(h) “Water use” means activities which are conducted in or on the
water; but does not mean or include the establishment of any water
quality standard or criteria or the regulation of the discharge or run-
off of water pollutants except the standards, criteria, or regulations
which are incorporated in any program as required by the provisions
of section 1456 (f) of this title.

(i) “Land use” means activities which are conducted in or on the
shorelands within the coastal zone, subject to the requirements out-
lined in section 1456(g) of this title.

Pub. L. 89454, Title III, § 304, as added Pub.L. 92-583, Oct. 27, 1972,
86 Stat. 1281.

Historical Note

Legislative History. For legislative 1972 U.S.Code Cong. and Adm.News, p.
history and purpose of I'ub_l.. 92-583 see  4776.

§ 1454. .- Management development program grants—Au-
thorization

(a) The Sccretary is authorized to make annual grants to any coast-
al state for the purpose of assisting in the development of a manage- -
ment program for the land and water resources of its coastal zone.
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' Program requirements
(b) Such management program shall include:

(1) an identification of the boundaries of the coastal zone sub-
ject to the management program ;

(2) a definition of what shall constitute permissible land and -
water uses within the coastal zone which have a du'ect and signif-
icant impact on the coastal waters; ;

(3) an inventory and desngnatwn of areas of particular concemrv :
- within the coastal zone¢;

(4) an identification of the means by which the state proposes
to exert control over the land and water uses referred to in para-
graph (2) of this subsection, including a listing of relevant con-
stitutional provisions, legislative enactments regnlatnons, and ju-
dicial decisions;

" (5) broad gmdehnes on prlorxty of uses in partlcular areas, in-
cluding specifically those uses of lowest priority; ‘ -

(6) a description of the organizational structure proposed to-
implement the management program, including the responsibili-
ties and interrelationships of local, areawide, state, regional, and
interstate agencies in the management process. )

Limits on grants

(¢) The grants shall not exceed 663 per centum of the cOSts of the ‘
program in any one year and no state shall be eligible to receive more |
than three annual grants pursuant to this section. Federal funds re-
ceived from other sources shall not be used to match such grants. In
order to qualify for grants under this section, the state must reasona- -
bly demonstrate to the satisfaction of the Secretary that such grants
will be used to develop a management program consistent with the re-
quirements set forth in section 1455 of this title. After making the-
initial grant to a coastal state, no subsequent grant shall be made un-
der this section unless the Secretary finds that the state is satxsfacto-
rily developmg such management program,

Submission of program for review and approval

(d) Upon cbmpletion of the development of the state’s management’
program, the state shall submit such program to the Secretary for re-
view and approval pursuant to the provisions of section 1455 of this
title, or such other action as he deems necessary. On final approval of
such program by the Secretary, the state’s eligibility for. further
grants under this section shall terminate, and the. state shall be ehgl-
ble for grants under section 1455 of this title. - : S e

Allocation of grantx

(e) Grants under this section shall be allocated to the states based
on rules and regulatlons promulgated by the Secretary. Promded

84



Ch. 33 COASTAL ZONE MANAGEMENT 16 § 1455

however, That no management program development grant under this
section shall be made in excess of 10 per centum nor less than 1 per
centum of the total amount appropriated to carry out the purposes of .
this section.

Reversion of unobligated granis

(f) Grants or portions thereof not obligated by a state during the -
fiscal year for which they were first authorized to be obligated by the
state, or during the fiscal year immediately following, shall revert to
the Secretary, and shall be added by him to the funds available for
grants under this section. '

-

Grants te other political subdivisions

(g) With the approval of the Secretary, the state may allocate to a
local government, to an areawide agency designated under section 3334
of Title 42, to a regional agency, or to an interstate agency, a portion
of the grant under this section, for the purpose of carrying out the
provisions of this section.

Expiration date ef grant authority

(h) The authority to make grants under this section shall expire on
June 30, 1977.

Pub.L. 89454, Title III, § 305, as added Pub.L. 92-583, Oct. 27, 1972,
86 Stat. 1282,

Historicql Note

Legislative HMistory. For legislative 1972 U.S.Code Cong. and Adm.News, p.
history and purpose of Pub_L. 92-583, see  4776.

§ 1455. Administrative grants—Authorization

(a) The Secretary is authorized to make annual grants to any coast-
al state for not more than 66%} per centum of the costs of administer-
ing the state’s management program, if he approves such program in
accordance with subsection (¢) of this section. Federal funds received
from other sources shall not be used to pay the state’s share of costs.

Allocation of grants

(b) Such grants shall be allocated to the states with approved pro-
grams based on rules and regulations promulgated by the Secretary
which shall take into account the extent and nature of the shoreline
and area covered by the plan, population of the area, and other rele-
vant factors: Provided, however, That no annual administrative grant
under this section shall be made in excess of 10 per centum nor less
than 1 per centum of the total amount appropriated to carry out the
purposes of this section. i
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I"rogram requlr;-men(x . o
(c) Prior to granting approval of a management program submitted
by a coastal state, the Secretary shall find that:

(1) The state has developed and adopted a management program
for its coasta! zone in accordance with rules and regulations promul-
gated by the Secretary, after notice, and with the opportunity of full
participation by relevant Federal agencies, state agencies, local gov-
ernments, regional organizations, port authorities, and other interést-
ed parties, public and private, which is adequate to carry out the pur-
poses of this chapter and is consistent with the policy declaxed in sec-
tion 1452 of this title.

(2) The state has:

(A) coordinated its program with local, areawide, and mter
state plans applicable to arcas within the coastal zone existing on
January 1 of the year in which the state’s management program
is submitted to the Secretary, which plans have been dgévelbped by
a local government, an arcawide agency designated pursuant to
regulations established under section 3334 of Title 42, a regional
agency, or an interstate agency; and

(B) established an effective mechanism for continuing consul-
tation and coordination between the management dgency designat-
ed pursuant to paragraph (5) of this subsection and with local
governments, interstate agencies, regional agencies, and areawide
agencies within the coastal zone to assure the full participation of
such local governments and agencies in carrying out the. purposes
of this chapter.

(3) The state has held public hearings in the de»elopment of the
management program.

(4) The management program and any changes thereto have been
reviewed and approved by the Governor.

{51 The Governdr of the state has designated a ‘single agency to re-
ceive and administer the grants for implementing the management
program required undel paragraph (1) of this subsection.

(6) The state is organized to implement the management program
required under paragraph (1) of this subsection.

(7) The state has the authorities necessary to implement the pro-
gram, including the authority required under subsectlon (d) of this
'iECthIl

(8) The management program provides for adequate conmderatxon
of the national interest involved in the siting of facilities necessary
to meet requirements which are other than local in nature

. (9) The managément program makes provision for -procedures
whereby specific areas may be designated for the purpose of preseiv-
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ing or restoring them for their conservation, recreational, ecological, or
esthetic values.

Required aothority for management of coantnl zone

(d) Prior to granting approval of the management program, the
Secretary shall find that the state, acting through its chosen agency or
agencies, including local governments, areawide agencies designated
under section 3334 of Title 42, regional agencies, or interstate agen- .
cies, has authority for the management of the coastal zone in accord-
ance with the management program. Such authority shall include
power— '

(1) to administer land and water use regulations, control devel-

opment in order to ensure compliance with the management pro-
gram, and to resolve conflicts among competing uses; and

(2) to acquire fee simple and less than fee simple interests in
lands, waters, and other property through condemnation or other
means when necessary to achieve conformance with the manage-

" ment program.

Required findings
(e) Prior to granting approval, the Secretary shall also find that
the program provides:
(1) for any one or a combination of the following general tech-
niques for control of land and water uses within the coastal zone;

(A) State establishment of criteria and standards for local
implementation, subject to administrative review and enforce-
ment of compliance ;

(B) Direct state land and water use planning and regula-
tion; -or

(C) State administrative review for consistency with the
management program of all development plans, projects, or
land and water use regulations, including exceptions and vari- :
ances thereto, proposed by any state or local authority or pri-
vate developer, with power to approve or disapprove after
public notice and an opportunity for hearings.

(2) for a method of assuring that local land and water use reg-
ulations within the coastal zone do not unreasonably restrict or
exclude land and water uses of regional benefit. ‘

Aleocation te other political subdivisions

(f) With the approval of the Secretary, a state may allocate to a lo-
cal government, an areawide agency designated under section 3334 of
Title 42, a regional agency, or an interstate agency, a portion of the
grant under this section for the purpose of carrying out the provisions
of this section: Provided, That such allocation shall not relieve the
state of the responsibility for ensuring that any funds so allocated are
applied in furtherance of such state’s approved management program.
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"rogram modiflention

(g) The state shall be authorized to amend the management pro-
gram. The modification shall be in accordance with the procedures
required under subsection (¢) of this section. Any amendment or
modification of the program must be approved by the Secretary before
additional administrative grants are made to the state under the pro-
gram as amended.

Segmentul development

{h) At the discretion of the state and with the approval of the Sec-
retary, a management program may be developed and adopted in seg-
ments so that immediate attention may be devoted to those areas with-
in the coastal zone which most urgently need management programs:
Provided, That the state adequately provides for the ultimate coordina-
tion of the various segments of the management program into a single
unified program and that the unified program will be completed as
soon as is reasonably practicable.

Pub.L. 89-454, Title 111, § 306, as added PubL 92-583, Oct. 27, 1972,
86 Stat. 1283.

Historical Note

Legislative History. For lepislative 1972 U.S.Code Cong. and Adm.News, p.
history and purpose of Pub.l.. 92-593, xee 1776.

§ 1456. | Interagency coordination and cooperatidn——Federﬁl
agencies

(a) In carrying out his functions and responsibilities under this
chapter, the Secretary shall consult with, cooperate with, and, to the
maximum extent practicable, coordinate hlS actlvmes with other mter-
ested Federal agencies.

Adequnte conklderation of views of Federal agencless

mediation of dikagreements . .
(b) The Secretary shall not approve the management program sub-
mitted by a state pursuant to section 1455 of this title unless the
views of Federal agencies principally affected by such program have
been adequately considered. In case of serious disagreement between
any Federal agency and the state in the development of the program
the Secretary, in cooperation with the Executive Office of the Presi-

dent, shall seek to mediate the differences. -

Conslxtency of Federal activities with state management
programs; certifieation
(c)(1) Each Federal agency conducting or supporting activities di-
rectly affecting the coastal zone shall conduct or support those activi-
ties in a manner which is, to the maximum extent practicable, consist-
ent with approved state management programs. ’
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(2) Any Federal agency which shall undertake any development
project in the coastal zone of a state shall insure that the project is, to
the maximum extent practicable, consistent with approved state man-
agement programs.

(3) After final approval by the Secretary of a state’s management
program, any applicant for a required -Federal license or permit to
conduct an activity affecting land or water uses in the coastal zone of
that state shall provide in the application to the licensing or permit-
ting agency a certification that the proposed activity complies with
the state’s approved program and that such activity will be conducted
in a manner consistent with the program. At the same time, the ap-
plicant shall furnish to the state or its designated agency a copy of
the certification, with all necessary information and data. Each
coastal state shall establish procedures for public notice in the case of
all such certifications and, to the extent it deems appropriate, proce-
dures for public hearings in connection therewith. At the earliest
practicable time, the state or its designated agency shall notify the
Federal agency concerned that the state concurs with or objects to the
applicant’s certification. If the state or its designated agency fails to
furnish the required notification within six months after receipt of its
copy of the applicant’s certification, the state’s concurrence with the
certification shall be conclusively presumed. No license or permit
shall be granted by the Federal agency until the state or its designat-
ed agency has concurred with the applicant’s certification or until, by
the state’s failure to act, the concurrence is conclusively presumed, un-
- less the Seeretary, on his own initiative or upon appeal by the appli-
cant, finds, after providing a reasonable opportunity for detailed com-
ments from the Federal agency involved and from the state, that the
activity is consistent with the objectives of this chapter or is other-
wise necessary in the interest of national security.

Applications of loecal governments for Federal asuistance; relationship
of petivities with approved management Drograms

(d) State and loeal governments submitting applications for Feder-
al assistance under other Federal programs affecting the coastal zone
shall indicate the views of the appropriate state or local ageney as to
the relationship of such activities to the approved management pro-
gram for the coastal zone. Such applications shall be submitted and
coordinated in accordance with the provisions of title IV of the Inter-
governmental Coordination Act of 1968. Federal agencies shall not
approve proposed projects that are inconsistent with a coastal state’s
management program, except upon a finding by the Secretary that
such project is. consistent with the purposes of this chapter or neces-
sary in the interest of national security.

Construction with other laws
(e) Nothing in this chapter shall be eonstrued—

(1) to diminish either Federal or state jurisdiction, responsibil-
ity, or rights in the field of planning, development, or control of
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water resources, submerged lands, or navigable waters; nor to
displace, supersede, limit, or modify any interstate compact or the
jurisdiction or responsibility of any legally established joint er
common agency of two or more states or of two or more states
and the Federal Government; nor to limit the authonty of Con- -
gress to authorize and fund projects; ¢

(2) as supersedmg, modifying, or repealing emstmg laws appli- -
cable to the various Federal agencies; nor to affect the jurisdic-
tion, powers, or prerogatives of the International Joint Commis-
sion, United States and Canada, the Permanent Engineering
Board, and the United States operating entity or entities estab-
lished pursuant to the Columbia River Basin Treaty, signed at
Washington, January 17, 1961, or the International Boundary and
Water Commission, United States and Mexico.

Construetion with existing requirements of water and
air pollution programs - : "
(f) Notwnthstandmg any other provision of thls chapter nothmg in
this chapter shall in any way affect any requirement (1) established
by the Federal Water Pollution Control Act, as amended, or the Clean
Air Act, as amended, or (2) established by the Federal Government or
by any state or local government pursuant te such Acts. Such re-.
quirements shall be incorporated in any program developed pursuant
to this chapter and shall be the water pollution control and air pollu-
tion control requirements applicable to such program.

Concurrence with programs which affect Inland areas

(g8) When any state’s coastal zone management program, submitted
for approval or proposed for modification pursuant to section 1455 of
this title, includes requirements as to shorelands which also would be
subject to any Federally supported national land use program which
may be hereafter enacted, the Secretary, prior to approving such pro-
gram, shall obtain the concurrence of the Secretary of the Interior, or
such other Federal official as may be designated to administer the na-
tional land use program, with respect to that portion of the coastal
zone management program affecting such inland areas.

Pub.L. 89454, Title III, § 307, as added Pub.L. 92-583, Oct. 27, 1972,
86 Stat. 1285. ‘ '

Historical Note

References in Text. The Intergovern-
mental Coordination Act of 1968, referred
to in b (d), pr bly refers to
the Intergovernmental Cooperation Act
of 1968. Title IV thereof is classified to
section 4231 et seq. of Title 42, The T’ub-
lic Health and Welfare._

The Federal Water Pollution Control
Act and the Clean Air Act, referred to in

90

subsec. (f), are classified, respectively, to
section 1251 et seq. of Title 33, Naviga-
tion and Navigable Waters, and section
1857 et seq. of Title 42, The Iublic
Health and Welfare.

Legislative History. For legislative
history and purpose of I'ub.L. 92-383, see
1972 U.S.Code Cong. and Adm.XNews, p.
4776 . A



Ch. 33 COASTAL ZONE MANAGEMENT 16 § 1459

§ 1457. Public hearings

All public hearings required under this chapter must be announced
at least thirty days prior to the hearing date. At the time of the an-
nouncement, all agency materials pertinent to the hearings, including
documents, studies, and other data, must be made available to the pub-
lic for review and study. As similar materials are subsequently devel-
oped, they shall be made available to the public as they become availa-
ble to the agency.

Pub.L. 89454, Title III, § 308, as added Pub.L. 92-583, Oct. 27, 1972,
86 Stat. 1287. ’

Historical Note

Legislative Mistory. For legisiative 1972 U.S.Code Cong. and Adm.News, p-
history and purpose of Pub.L. 92-383, see 4776,
1

§ 1458. Review of performance; termination of financial
assistance
(a) The Secretary shall conduct a continuing review of the manage-

ment programs of the coastal states and of the performance of each
. state.

{b) The Secretary shall have the authority to terminate any finan-
cial assistance extended under section 1455 of this title and to with-
draw any unexpended portion of such assistance if (1) he determines
that the state is failing to adhere to and is not justified in deviating
from the program approved by the Secretary; and (2) the state has
been given notice of the proposed termination and withdrawal and giv-
en an opportunity to present evidence of adherence or justification for
altering its program.

Pub.L. 89-454, Title II1, § 309, as added Pub.L, 92-583, Oct. 27, 1972,
86 Stat. 1287. ’

Historical Note

Legislative History. For legislative 1972 U.S.Code Cong. and Adm.News, p. -
history and purpose of Pub. L. 92-583, see 4746,

§ 1459. Records and aundit

(a) Each recipient of a grant under this chapter shall keep such
records as the Secretary shall prescribe, including records which fully
disclose the amount and disposition of the funds received under the
grant, the total cost of the project or undertaking supplied by other
sources, and such other records as will facilitate an effective audit.

(b) The Secretary and the Comptroller General of the United
States, or any of their duly authorized representatives, shall have ac-
cess for the purpose of audit and examination to any books, docu-
ments, papers, and records of the recipient of the grant that are perti-
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nent to the determmatlon that funds granted are used in accordance - .
with this chapter.

Pub.L. 89454, Title III, §310 as added Pub.L. 92—583 Oct. 27, 1972
86 Stat. 1287, :

Historical Note

. Leglslatlve Histery, For legislative

1972 U.S. Code Cong nnd Adm News, p. ~
history and purpose of Pub.L. 92-583, see .

4776,

§ 1460. Coastal Zone Mana.gemenf Advisory Committee

(a) The Secretary is authorized and directed to establish a Coastal
Zone Management Advisory Committee to advise, consult with, and
make recommendations to the Secretary on matters of policy concern- '
ing the coastal zone, Such committee shall be composed of not more '
" than fifteen persons designated by the Secretary and shall perform
such functions and operate in such a manner as the Secretary may di-
rect.  The Secretary shall insure that the committee membership as a
group possesses a broad range of experience and knowledge relating to
problems involving management, use, conservation, protectxon, and de-
velopment of coastal zone resources.

(b) Members of the committee who are not regular full-time em-
ployees of the United States, while serving on the business of the com-
mittee, including traveltime, may receive compensation at rates not ex-
ceeding $100 per diem; and while 80 serving away from their homes
or regular places of business may be allowed travel expenses, including
per diem in lieu of subsistence, as authorized by section 5703 of Title
5 for individuals in the Government service employed intermittently.

Pub.L. 89-454, Title 111, § 311, as added Pub.L. 92-583, Oct. 27, 1972,
86 Stat, 1287.

Hisiorical Note

Termination of Advisory Committees.
Advisory Committees in existence ou
January 5. 1973, to terminate not later
than the expiration of the two-year peri-
od following January 5. 1973, unless, in
the case of a comiittee established by
the President or an officer of the Feder-
al Gove;nment, such committee is re-
newed by approepriate action prior to the

the case of a committee established by
the Congress, ite duration is otherwise
provided for by law, see section 14 of
Pub.L. 92-463, Oct. 6, 1972, 86 Stat. 776,
set out in the Appendix to Title 5, Gov-
ernment Organization and Employees.

Legislative History. For legislative
history and purpose of I'ul.L. 92-583, see

1972 U.8.Code Cong. and Adm.News, p.

expiration of such two-year period, or in 1776,

Estuarine s:inctuaries

'§ 1461.

The Secretary, in accordance with rules and regulations promulgat-
ed by him, is authorized to make available to a coastal state grants of
up to 50 per centum of the costs of acquisition, development, and oper-
ation of estuarine sanctuaries for the purpose of creating natural field
laboratories to gatlier data and make studies of the natural and human
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processes occurring within the estuaries of the coastal zone. The Fed-

eral share of the cost for each such sanctuary shall not exceed

$2,000,000. No Federal funds received pursuant to section 1454 or

1455 of this title shall be used for the purpose of this section.

" Pub.L. 8924547 Title 111, §°312, ‘ag-added "Pub.L. 92-583, Oct. 27, 1972,
86 Stat. 1288. :

Historical Note

Legisiative History., For legislative 1972 U.8.Code Cong. and Adm.News, p.
history and purpose of Pub.l, 92-583, yee 4776,

§ 1462. Annual report

(a) The Secretary shall prepare and submit to the President for
transmittal to the Congress not later than November 1 of each year a
-report on the administration of this chapter for the preceding fiscal
year. The report shall include but not be restricted to (1) an identifi-
cation of the state programs approved pursuant to this chapter during
the preceding Federal fiscal year and a description of those programs;
(2) a listing of the states participating in the provisions of this chap-
ter and a description of the status of each state’s programs and its ac-
complishments during the preceding Federal fiscal year; (3) an item-
ization of the allocation of funds to the various coastal states and a
breakdown of the major projects and areas on which these funds were
expended; (4) an identification of any state programs which have
been reviewed and disapproved or with respect to which grants have
been terminated under this chapter, and a statement of the reasons for
such action; (5) a listing of all activities and projects which, pursu-
ant to the provisions of subsection (c¢) or subsection (d) of section
1456 of this title, are not consistent with an applicable approved state
management program; (6) a summary of the regulations issued by
the Secretary or in effect during the preceding Federal fiscal year;
(7) a summary of a coordinated national strategy and program for the
Nation’s coastal zone including identification and discussion of Feder-
al, regional, state, and local responsibilities and functions therein; (8)
a summary of outstanding problems arising in the administration of
this chapter in order of priority; and (9) such other information as
may be appropriate.

(b) The report required by subsection (a) of this section shall con-
tain such recommendations for additional legislation as the Secretary
deems necessary to achieve the objectives of this chapter and enhance
its effective operation. ’

Pub.L. 89-454, Title 111, § 313, as addéd Pub.L. 92-583, Oct. 27, 1972,
86 Stat. 1288.

Historical Note

Legisiative History. For legixlative 1972 U.S.Code Cong. and Adm.News, p.
history and purpose of Puh.l.. 92583, see 4776
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§ 1463. Rules and regulations )

The Secretary shall develop and promulgate, pursuant to section 553
of Title 5, after notice and opportunity for full participation by rele-
vant Federal agencies, state agencies, local governments, regional or-
ganizations, port authorities, and other interested parties, both public
and private, such rules and regulations as may be necessary to carry
out the provisiong of this chapter.

Pub.L. 89454, Title II1, § 314, as added Pub.L. 92-583, Oct 27, 1972,
86 Stat. 1288,

Historical Note

Legislative History. For legislative 1972 U.S.Code Cong. and Adm.News, p. -
history and purpose of Pub.L. 92583, wee 4776,

§ 1464. Authorization of appropriations

(a) There are authorized to be appropriated—

(1) the sum of $9,000,000 for the fiscal year ending June 30,
1973, and for each of the fiscal years 1974 through 1977 for
grants under section 1454 of this title, to remain available until
expended ;

(2) such sums, not to exceed $30,000,000, for the fiscal year
ending June 30, 1974, and for each of the fiscal years 1975
through 1977, as may be necessary, for grants under section 1455
of this title to remain available until expended; and

(3) such sums, not to exceed $6,000,000 for the fiscal year end-
ing June 30, 1974, as may be necessary, for grants under section
1461 of this title, to remain available until expended.

(b) There are also authorized to be appropriated such sums, not to
exceed $3,000,000, for fiscal year 1973 and for each of the four succeed-
ing fiscal years, as may be necessary for administrative expenses in-
cident to the admmlstratnon of this chapter.

Pub.L. 89-454, Tltle III, § 315, as added Pub.L. 92—583 Oct. 27, 1972,
86 Stat. 1289.

Historical Note

Legislative History. For legislative 1972 U.S.Code Cong. and Adm.News, p.
history and purpose of Pub.l. 92-583, see  1776.
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APPENDIX B

RULES AND REGULATIONS FOR COASTAL
MANAGEMENT PROGRAM DEVELOPMENT GRANTS,

Title 15— Commerce and Foreign Trade:

CHAPTER IX—NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION, DE-
PARTMENT OF COMMERCE

PART 920—COASTAL ZONE MANAGE-
MENT PROGRAM DEVELOPMENT GRANTS

The National Oceanic and Atmos-
pheric Administration (NOAA) on June
13, 1973, proposed guidelines (originally
published as 15 CFR Part 960), pursuant
to section 305 of the Coastal Zone Man-
agement Act of 1972 (Pub. L. No, 92-583,
86 Stat. 1280), hereinafter referred to as
the "“Act,” for the purpose of defining
the procedures by which States can
qualify to receive development grants un-
der section 305 of the Act and policies
for development of their management
program.

Written comments were to be submit-
ted to the Office of Coastal Environ-
ment, National Occanic and Atmospheric
Administration before August 13, 1873,
and consideration has been given these
comments, }

The Act recognizes that the coastal
zone is rich in a variety of natural, com-
mercial, recreational, industrial, and
esthetic resources of immediate and po-
tential value to the present and future
well-being of the Nation. Present State
and institutional arrangements for plan-
ning and regulating land and water uses
in the coastal zone are often inadequate
to deal with thc competing demands
and the urgent nced to protect natural
systems in the ecologically fragile area.
Section 305 of the Act authorizes an-
nual grants to any coastal State for
the purpose of assisting the State in
the development of a management pro-
nram for the land and water resources
of its coastal zone (development grant).
Onice a coastal State has developed a
nanagement program it is submitted to

the Secretary of Commerce for appro-

- val and, if approved, the State is then
eligible, under section 306, to receive
annual grants for administering its man-
arement program (administrative
grants).

The guidelines contained in this part
are for grants under section 305 to de-
velop 2 management program that will
meet the requirements of scction 306.
Section 305 provides guidance as to
what must be included in a management
program while section 306 sets forth re-
quirements that must be met before the
Secretary can approve a State's man-
arcment program for administrative
grants. Participating States, therefore,
must insure that the management pro-
gram they develop under seclion 305
will meet the requirements of section
306. These guidelines incorporate some of
the requirements of section 306. Guide-
lines for section 306 are being developed
and will be published when available.

In general terms, section 305 requires
a management program {o include (1)
the boundaries of the State’s coastal
zone: (2V a process pursuant to which
permissible land and water uses which
have a direct and significant impact on
coastal waters are defined; (3) criteria
for and designation of geographic areas

* Federal Register, Vol

in the coastal zone of particular con-
cern to the State; (4) identification or
establishment of the means by which
the State, together with other levels of
government, shall exert control over the
land and water uses in its coastal zone;
(5) designation of priority uses within
specific geographic areas throughout the
coastal zone; and (6) description of the
organizational structure and intergov-
ernmental arrangements sufficient to
develop and maintain an effective and
coordinated management process.

The National Oceanic and Atmos-
pheric Administration is publishing
herewith the final regulations describ-
ing procedures for applications to re-
ceive development grants under section
305 of the Act. The final regulations and
criteria published herewith were revised
from the proposed guidelines based on
the comments received. A total of sixty-
three (63) States, agencies, organiza-
tions and individuals submitted respons-
es to the proposed section 305 Guide-
lines published in the FEDERAL REGISTER
on June 13, 1973, Of those responses re-
ceived, twelve (12) were wholly favor-
able as to the nature and content of
the Guidelines as they appear in the
FrrerAl, REGISTER on June 13, 1973,
Forty-one (41) commentators submit-
ted suzgestions concerning the proposed
section 305 Guidelines.

The following analysis summarizes key
comments received on various sections of
the interim regulations and presents a
rationale for the changes made:

1. Several cammentators asserted that
there was a need for further elaboration
on the definitions contained under
§ 920.2. No changes were made in re-
sponse to these comments since the pres-
ent definitions allow the States to adjust
their programs as local conditions
require.

2. Sixteen comments were received on
the necessity of submitting an Environ-
mental Impact Statement as required by
§ 920.10¢c). The National Environinental
Policy Act, 42 U.S.C. 4332, and imple-
menting regulations, 38 FR 20562, Au-
gust 1, 1973, require an Environmental
Impact Statement be prepared and cir-
culated on:

(i» The environmental impact of the
proposed action,

(ii) Any adverse environmental ef-
fects which cannot be avoided ‘should
the proposal be implemented,

(iit) Alternatives to the proposed
action,

(ivy The relationship between local,

short-term uses of man’s environment’

and the maintenance of enhancement of
long-term productivity, and

(v} Any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action should
it be implemented.

(42 U.S.C. 4332 [C])

It is anticipated that such Environ-
mental Impact Statements will be pre-
pared by the Secretary, primarily on the
basis of an environmental impact assess-
ment and other relevant data, prepared
and submitted by the individual States.
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3. Scveral suggestions were made that
the seven representative factors listed
under § 920.13 be expanded to includz
renewable resource lands. The commen-
tators expressed concern that this Im-
portant area in the coastal ecosystem was
not speeifically identified. As a result of
the concern expressed by the commenta-
tors, renewable resource lands are in-
cluded in the list of representative factors
which will assist in the designation of
certain areas as being areas of particular
concern, :

4, The requirement that a “more com-
prehensive management program design”
be submitted within 120 days after ap-
proval of the grant application has been
amended under §920.45(d). The final
guidelines require that the management:
program design be submitted at the same
time as the application for the initial
grant. The reason for the above change is
that the 120-day delay is not necessary
and would serve as a potential source of
confusion to the applicants.

5. Several comments received pertain-
ing to § 920.14 recommended that NOAA
emphasize the point that institutional
questions should he raised early in the
overall process. Commentators expressed
concern that waiting until! all the “tech-
nical work" is completed and the “plan”
developed to consider the institutional
vehicles for implementation would be a
mistake that could forseeably delay the
implementation of the plan. As a result
of the comments received, language has
been inserted to encourage the States to
determine at an early stage whether or
not legislation is needed.

6. There appeared to be general mis-
understanding of the Public Hearing re-
guirements cited under § 920.31. In order
to clarify this section it has been rewrit-
ten. The present section emphasizes that
“the kev to compliance with the provi-
sions of the Act is the assurance that the
public has had an adequate opportunity
to participate in the development of the
plan.”

7. Several comments received indi-
cated a lack of understanding by several
commentators as to the exact meaning
of “segmentation” under § 92044. To
eliminate any misinterpretation. the
term *“geographic” has becn inserted
before the terms “segment and segmen-
tation™ as they appear in §920.44.

8. One commentator expressed con-
cern over §92045(f) which required
that- where “a State chooses to reject
(completed and approved regional and
local) plans, it should be prepared to
justify its actions as part of the manage-
ment program.” The above language has
been amended to require a State “to
advise the local government wherein™
“its plan is deficient,” rather than to
“justify” its actions. The commentator-
argued that it would be inappropriate to
establish a burden of proof for the States -
when it disagrees with actions of a
regional or local body created by the
State.

9. Several suggestions were made that
the 15-day limit under § 920.47 be ex-
panded. On the basis of the comments
submitted, the time limit was expanded

1973.



{0 “30 working days.” One commentator
believed that this would afford the Sec-
relary greater time and opportunity
to thoughtfully respond to State re-
quests pursuant to this section.
Accordingly, having considered the
comments received and other relevant
information, the Secretary concludes by
adopting the final regulations describing
the procedure for application to receive
development grants under section 305 of
the Act, as modified and set forth below.

Effective date. November 29, 1973,
Dated: November 26, 1973.

ROBERT M. WHITE,
Administrator. .

Subpart A—General

Policy and objectives.

Definitions.

Applicability of sir and water pol-
lution control requirements.
Subpart B—C t Programs

$20.10 General

§20.11 Boundaries of the coastal zone.

92012 Permissible Iand and water uses.

$20.13 Qeographic areas of particular
concern,

Means of exerting State control over
land and water uses.

Designation of priority uses wlthm
specific ‘geographic areas through-
out the coastal zone.

Organizational structure to imple-
ment the management program.

Subpart C—Research and Technical Supporl

92020 General.
92021 Approaches to research activities.

Subpart D—Public Participation

Public hearings.

Additional means of
participation,

Subpart E—Applications for Development Grants

92040 General.

92041 Administration of the program.

92042 State responsibility,

92043 Allocation.

92044 Segmentation.

92045 Application for initial grant.

92046 = Approval of applications.

92047 -Amendments.

92048 Application for second year grants.

92049 Application for third year grants.
AUTHORITY: Sec. 305, Coastal Zone Manage-

ment Act of 1972 (Pub. L. No, 92-583; 86

Stat. 1280),

_ 'Subpart A—General
§ 920.1 Policy and objectives.

(a)  This part establishes guidelines
on the procedures to be utilized by
_coastal States to obtain development
grants under section 305 of the Coastal
Zone Management Act of 1972, Pub. L.
92-583, 86 Stat. 1280, and sets forth poli-
_cies for the development of coastal zone
. management programs.
(b) Coastal zone management pro-
grams developed by the States shall com-
-ply with the policy of the Act; that Is,
_the program must give full considera-
tion to ecological, cultural, historic, and
esthetlc values, as well as to needs for
economic development.

See.

0201
0202
8203

of Managy

920.14
920.15

92016

920.30
92031

920.32 public

§ 920.2 Delinitions.

As used In this part, the fonoming
terms shall have the meanings Indicated
below:

(a) The term “Act” means the Coastal
Zone Management Act of 1972, Pub. L.
92-583, 86 Stat. 1280.

(b) “Cgastal zone” means the coastal
watlers (including the lands therein-and
thereunder) and the adjacent shore-
lands (including the waters therein and
thereunder), strongly influenced by each
other and in proximity to the shorelines
of the several coastal States, and includes
transitional and intertidal areas, salt
marshes, wetlands, and beaches. The zone
extends, in Great Lakes waters, to the
international boundary between the
United States and Canads: and, in other
areas, seaward to the outer llmit of the
U.S. territorial sea. The zone extends in-
land from the shorelines only to the ex-
tent necessary to control shorelands, the
uses of which have a direct and signifi-
cant impact on the coastal walers. Ex-
cluded from the coastal zone are lands

the use of which is by law subject solely.

to the discretion or which i1s held in

- trustbyt.her\:demeovemment,ltsot-

ficers or agents.

(e¢) “Coastal waters” means (l) those
waters, adjacent to the shorelines, which
contain a measurable quantity or per-
centage of seawater, including but not
limited to, sounds, bays, lagoons, bayous,
ponds, and estuaries; and (2) in the
Great Lakes area, the waters within the
territorial jurisdiction of the United
States consisting of the Great Lakes,
their connecting waters, harbors, road-
steads, and estuary-type areas such as
bays, shallows, and marshes.

(d) “Coastal State” means a State of
the United States. in, or bordering on,
the Atlantle, Pacific, or Arctic Ocean, the
Gulf of Mexico, Long Island Sound, or
one or more of the Great Lakes. For the
purposes of these guidelines, the term
also includes Puerto Rico, the Virgin Is-
lands, Guam, and American Samoa.

(e) “Estuary” means that part of a
river or stream or other body of water
having unimpaired connection with the
open sea, where the seawater is meas-
urably diluted with freshwater derived
from land drainage. The term includes
estuary-type arcas of the Great Lakes.

(f) “Secretary” means the Secretary
of Commerce or his designee.

(g) “Management program® includes,
but is not limited to, a comprehensive
statement in words, maps, illustrations,
or other permanent media of communi-
cation, prepared and adopted by the
State in accordance with the provisions
of these guidelines, setting forth objec-
tives, policies, and standards to guide and
regulate public and private uses of lands
and waters in the coastal zone.

(h) “Water use” means activities
which are conducted in or on the water
within the coastal zone.

() “Land use” means activities which
are conducted in or on the shorelands
within the coastai zone.

96

33045

§920.3 Applicability of sir and water
pollution contrel reguirements.

Notwithstanding any other provisions
of this part, nothing in this part shall in
any way affect any requirement (a) es-
tablished by the Federal Water Pollution
Control Act, as amended, or the Clean
Alr Act, as amended, or (b) established
by the Federal Government or by any
State or local government pursuant to
such Acts. Such requirements shall be.
incorporated In any program developed
pursuant to these guidelines and shall
be the water pollution control and air
pollution control requirements appllca—
ble to such program.

Subpart B—Content of Management
Programs

§920.10 General.
(a) The guidelines for section 305 of
the Act have been structured to parallel

the language and sequence of require-
ments in the Act. This approach has been

_followed to facilitate references to the

Act. It is not required that this sequence

- be rigorously followed in developmg the

management program and in carrying
out the specific tasks contained therein.
Ti is anticipated and acceptable that the
approach taken for development of pro-
grams will vary. These guidelines should
not be interpreted as limiting State ap-

. proaches or the contents of their man-

agement development grant applications.
(b) Section 305(b) required the inclu-
sion of six elements in the initial devel-
opment of State coastal zone manage-
ment programs. These minimum
requirements are set forth below with
accompanying commentary that is de-
signed to guide State responses to these
key provisions of the management
program development grant effort. ;
{¢) It is anticipated that an environ-
mental impact statement will be pre-
pared and circulated on a State's man-
agement program prior to its approval
by the Secretary of Commerce, in ac-
cordance with the terms of the National
Environmental Policy Act and its asso--
ciated administrative regulations. The
Secretary will prepare and circulate an
environmental impact statement on the
basis of an environmental impact assess-

" ment and other relevant data, prepared

and submitted by the individual States.
§920.11 Boundaries of the coastal zone.

Section 305(b) (1) requires the man-
agement program to Include “an identifi-
cation of the boundaries of the coastal
zone subject to the management pro-
gram.” The definition of the coastal zone
in the Act recognizes that no single geo-
graphic definition will satisfy the man-
agement needs of all coastal States,
because designation of the coastal zone -
for management purposes must take into
account the diverse natural, institutional,
and legal eharacteristics that are subject
to decisions made in fulfillment of other
requirements of the Act and this subpart.
Delermination by a State of the extent
of the coastal zone of that State land-



ward from the shoreline presents a very
important conceptual and operational
issue for State study, analysis, and de-
cision. The following factors should be
considered :

(a) In order to develop an orderly and
effective management program, States
my wish initially to delineate a planning
area which generally is larger than, and
encompasses the area ultimately identi-
fied as the coastal zone. Such a two-step
procedurc would enable a State to under-
take planning studies and policy devel-
opment for a relatively broad region
aimed at a later final determination of
the smaller coastal zone where specific
land and water use controls, regulations,
and active management activities will be
applied. Demographic, economic, devel-
opmental, and biophysical factors and
their analysis, which will “largely deter-
mine State management activities in
coastal waters and the landward and
seaward areas and uses affecting them,
are likely to be based upon daia, pro-
grams, and institutional boundaries
(such as counties or areawide agencies)
that encompass geographic areas larger
than the coastal zone designation. Spe-
cific coastal zone programming and regu-
lation must take into account current
developmental, political, and adminis-
trative realities, as well as biophysical
processes, that may be external to the
restricted zone eventually selected for
direct management control.

(b) The coastal zone for management
purposes extends inland only “to the
extent necessary to control shorelands,
the uses of which have a direct and sig-
nificant tmpact on the coastal waters.”
However, the States are encouraged to
take early and continuing account of
existing Federal and State land/water
use and resource planning programs. In
addition, States may wish to anticipate
a national land-use policy, including its
application in their State, unless the
State coastal zone management program
applies to the entire State. States may
also wish to anticipate the desired co-
ordination between the coastal zone and
proposed land use or broad resource
management programs. Examples of
some related statewide policies and pro-
grams which will affect and should be
considered in making determinations
under the Act include: Energy policy,
siting of power plants and other major
water-dependent facilities, surface and
subsurface mineral extraction controls,
overall land and water conservation
policies, and many others.

(¢) Lands the use of which are by
law subject solely to the discretion of, or
which are held in trust by the Federal
Government, its officers or agents are
excluded from the coastal zone. How-
ever, section 307(c) of the Act requires
Federal agencies conducting or support-
ing activities in the coastal zone to con-
duct or support those activities in a
manner which is, to the maximum ex-
tent practicable, consistent with ap-
proved State management programs.
Furthermore, before the Secretary can
approve a8 management prograun, he is
required under section 307(b) to consider

the views of Federal agencies principally
affected by the management program.
States having excluded Federal lands in
coastal zone must indicate the manner
in which they will coordinate with Fed-
eral officials administering such lands in
the development of their management
program, .

§920.12 Permissible land and water
uses which have a direct and siguifi-
ecant impac! on coastal waters,

Section 305tb) (2) of the Act requires
that the management program include
“a definition of what shall constitute
permissible land and water uses within
the coastal zone which have a direct
and significant impact on coastal
water.” In determining permissible uses,
States should give consideration to “re-
quirements for industry, commerce,
residential development, recreation, ex-
traction of mineral resources and fossil
fuels, transportation and navigation,
waste disposal, and harvesting of fish,
shellfish, and other living marine re-
sources.” As stated in the declaration of
congressional policy, these uses are to
be managed “giving full consideration

to ecological, cultural, historic, and es-.

thetic values as well as to needs for eco-
nomic development.” Developing indices
for determining environmental and eco-
nomic impact—-beneficial. benign, toler-
able, adverse—is the first essential ana-
lytical and policy step needed to give
substance and clarity to those uses which
are ‘‘permissible.” Some of the factors
involved in this determination include
location, magnitude, the nature of im-
pact upon existing natural or man-made
environments, economic, commercial,
and other *“triggering” impacts, and
land and water uses of regional benefit.
In responding to this requirement, there-
fore. the following general types of
study and evaluation should be under-
taken utilizing existing data and avail-
able analysis where possible:

(a) Determining criteria and meas-
ures to assess the impact of existing,
projected, or proposed uses or classes of
uses on the identified coastal environ-
ments;

(b) Categorizing the nature, location,

‘scope, and conflicts of current and an-

ticipated coastal land and water use or
classes of uses;

(¢) A continuing compilation, verifi-
cation, and assessment of the general
characteristics, values, and interrela-
tionships within coastal land and water
environments.

In establishing permissible uses, States
must also be cognizant of the require-
ment in section 306(c) (8) of the Act
that the management - program must
provide “‘for adequate consideration of
the national interest involved in the sit-
ing of Iacilities necessary to meet re-
quirements which are other than local
in nature.” The State must have ade-
quate processes for providing such ade-
quate consideration.

§ 920.13 Geographic arcas of harlicular
concern.

Section 305(b) (3) of the Act requires
that the management program include
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“an inventory and designation of areas
of particular concern.” The inventory
and analysis of the States’ total costal
zone in § 920.12 should provide the basic
data analysis, and criteria necessary to
identify specific geographic areas of.
particular concern. It should be noted
that geographic areas of particular con-
cern are likely to encompass not only
the more-often cited areas of significant
natural value or importance, but also:
(a) Transitional or intensely developed
arcas where reclamation., restoration,
public access and other actions are espe-
cially needed; and (b) those areas espe-
cially suited for intensive use or develop-
ment. In addition, immediacy of need
should be a major consideration in de-
termining particular concern. While the
States will vary in their perceptions of
what areas are of particular concern,
criteria derived from assessing the fol-
lowing representative factors will assist-
in these designations:

(1) Areas of unique, scarce, fragile, or
vulnerable natural habitat. physical fea-
ture, historical significance, cultural
value, and scenic importance; .

(2) Areas of high natural productivity
or essential habitat for living resources,
including fish, wildlife, and the various
trophic levels in the food web critical to
their well-being;

(3) Areas of substantial recreational
value and/or opportunity; . .

(4) Areas where developments and fa-
cilities are dependent upon the utiliza-
tion of, or access to, coastal waters;

(5) Areas of unique geologic or topo-
graphic significance to industrial or com-
mercial development;

(6) Areas of urban concentration
where shoreline utilization and water
uses are highly competitive;

(7) Areas of significant hazard if de-
veloped, due to storms, slides, floods, ero-
sion, settlement, etc.; and

(8) Areas needed to protect, maintain
or replenish coastal lands or resources,
such areas including coastal flood plains,
aquifer recharge areas, sand dunes, coral
and other reefs, beaches, offshore sand
deposits, and mangrove stands.

This inventory and designation of geo-
graphic areas of particular concern will
be of assistance in meeting the require-
ment in section 306(¢) (9) of the Act
which requires that the management
program “make provision for procedures
whereby specific areas may be designated
for the purpose of preserving or restoring
them for their conservation, recreational,
ecological, or esthetic values.”

§920.114 Mcans of excrling Stale con-
trol over land and water uses.

Section 305(b) (4) of the Act requires
that the management program include
“an identification of the means by which
the State proposes to exert control over
land and water uses referred to in
(§ 920.12) including a listing of relevant
constitutional provisions, legislative en-
actments, regulations, and judicial deci-
sions.” A fundamental purpose of this
legislation is to broaden the perspective
by which decisions affecting the coastal
zone are made to incorporate a statewide
view, Congress in section 306 (e) provided



three methods by which a State might
carTy out its management responsibilities
in an acceptable manner. Section 306(e)
of the Act provides: i

+{a) Prior to granting approval, the
Secretary shall also find that the pro-
gram provides:

(1) For any one or a combination of
the following general techniques for con-
trol of land and water uses within the
coastal zone:

(i) State establishment of criteria and
standards for local implementation, sub-
ject to administrative review and en-
forcement of compliance;

(ii) Direct State land and water use
planning and regulation; or

(iii) State administrative review for
consistency with the management pro-
gram of all development plans, projects,
or land water use regulations, including
exceptions and variance thereto, pro-
posed by any State or local authority or
private developer with power to approve
or disapprove after public notice and an
opportunity for hearings.

It is for the several States to determine
the appropriate role of local governments.

- in administering its coastal zone pro-

gram. The Act recognizes that local
governments are closest to those who will
be most affected by a management pro-
gram and that many sub-State units
often ean make a useful contribution to
the development of the program. Section
306 requires that: Local governments
and other interested public and private
parties must have an opportunity for full
participation in the development of the
management program; the State has co-
ordinated with local, areawide, and
interstate plans: and, the State has
established an effective mechanism for
continuing consultation and coordination
with local governments and other units
to insure their full participation in carry-
ing out the management program (e.g.,
advisory councils composed of represent-
atives of local government).

(b) Some of the issues to be addressed
in identifying the means by which a State
will propose to exert its control include:

(1) Whether existing State powers
and authority are sufficient to exert one
of the three alternative means of control
specified in section 306(e);

(2) What specific modifications or
strengthened mandates would be needed
to qualify the State under section 306(d)
and (e);

(3) Whether a shared State-local or
State-areawide regional consolidated
regulatory system should be established.

It is important that the States determine
at an early stage whether legislation is
needed, and identify the elements of that
legislation to meet the requirements in
section 306(d) and (e). This requires
that the State, acting through its chosen
agency or agencies, including local gov-

-ernments, areawide agencies designated

under section 204 of the Demonstration
Cities and Metropolitan Development Act
of 1966, regional agencies, or interstate
agencies, have authority for the manage-
ment of the coastal zone in accordance

with the management program. Such au-
thority shall include power—

(i) To administer land and water use
regulations, control development in order
to insure compliance with the manage-
ment program, and to resolve conflicts
among competing uses; and.

til» To acquire fee simple and less than
fee simple interests in lands, waters, and
other property through ¢condemnation or
other means where necessary to achieve
conformance with the management

. program.

The required listing of relevant constitu-
tional provisions, legislative enactments,
regulations and judicial decisions will, of
course, be one foundation for analyzing
and making decisions concerning the
above issues and alternatives. In order to
undertake the kinds of work outlined
above, however, it will be necessdry to go
beyvond a mere listing by preparing an
assessment of current legal constraints
or prohibitions, needed executive or leg-
islative initiatives, and where required,
to prepare the elements of any legislative
program needed to establish a compre-
hensive and effective management pro-

. gram, There is room to exercise strength-

ened design and management imagina-
tion and creativity under this program
for coastal zone management. While past
research and planning efforts have often
been limited by existing law, policy and
practices, the Act encourages creative ap-
proaches to action programs for orderly
development, and preservation or resto-
ration of areas within the coastal zone
for their conservation, recreational, eco-
logical or esthetic values. Thus, the
States are encouraged to consider in-
novative techniques or strategies that
are now being tested and utilized both in
the United States and elsewhere that
they deem suitzble to their management
needs.

§920.15 Designation of priority wnses
within specific geographic areas
throughout the coastal zone.

Section 305(b) (5) of the Act requires
that the management program include
“broad guidelines on priority of uses in
particular areas including specifically
those uses of lowest priority.” This re-
quired element is closely tied to the re-
quirements in §§ 920.12 and 920.13 and
should build upon the States’ findings
and conclusions - reached concerning
“permissible uses” and areas of “partic-
ular concern.” These decisions should
assist the State in establishing preferred
uses tailored to specific areas in its
coastal zone. Priority guidelines will serve
three essential purposes:

(a) To provide the basis for regulating

land and water uses in the coastal zone;

(b) To provide the State, local govern-
ments, areawide/regional agencies, and
citizens. with a common reference point
for resolving conflicts, and

(¢ To articulate the States’ interest
in the preservation, conservation, and
orderly development of specific areas in
|L~. coastal zone.

It should be noted thnt Stdtes will be ex-
pected to utilize all available information
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relating to characteristics of the coastal
zone when planning for specific uses. Por
example, data on flood inundation at 100~
year intervals should be examined to de-
termine the feasibility or wisdom of con-

struction on affected sites.
§ 920.16 Organizational  structure to
nt the ge t program.

Section 305(b) (6) requires a manage-
ment program to include: “A description
of the organizational structure proposed
to implement the management program,
including the responsibilities and inler--
relationships of local, areawide, State,
regional and interstate agencies in the
management process.” One essential ele-
ment of the organizational structure is
the requisite State involvement in land
and water use decisions in the coastal
zone as set forth in § 920.14. Another, is
therprocess of coordination by the State
with local, areawide, regional and inter-
state agencies, in the development and
administration of the management pro-
gram. Guidance with respect to organiza-
tional structure is provided in section 306
(¢c) which requires that the Secretary,
prior to granting approval of 2 manage-
ment program, find that:

(a) The State has— .

(1) Coordinated its program with
Iocal, areawide, and interstate plans ap-
plicable to areas within the coastal zone
existing on January 1 of the year in
which the State’s management program
is- submitted to the Secretary, which
plans have been developed by a local gov- -
ernment, an areawide agency designated
pursuant to regulations established under
section 204 of the Demonstration Cities
and Metropolitan - Development Act of -
1966, a regional agency, or an interstate
agency; and

(2) Established an effective mech-
anism for continuing consultation and
coordination between the management
agency designated (by the Governor) and
with local povernments, interstate agen-
cies, regional agencies, and areawide
agencies within the coastal zone to assure .
the full participation of such local gov- -~
ernments and agencies in carrying out
the purposes of this Act.

(b) The management program and
any changes thereto have been reviewed
and approved by the Governor.

(c) The Governor of the State has
designated a single agency to receive and
administer the grants for melementmg
the management program.

(d) The State is organized to imple-
ment the management program required
under paragraph (d) (1) of this section.
Based on policies, management ap-
proaches, technical data, priorities and
existing or potential powers and authori-
ties developed by the State in §§ 920.11
through 920.15, the critical issues of or-
ganizational structure, administrative re-
sponsibilities and institutional arrange-
ments must be resolved. While a detailed
institutional structure for achieving the
Act’s objectives cannot be specified in ad-
vance of development of the manage-
ment program, the agency designated, or
to be designated, by the Governor to re-



ceive and administer management grants
should have:

(1> Authority to correlate the activ-
ities of all State, local. areawide/regional
or other entities in the coastal zone;

(2) Appropriate access to the Gov-
ernor; and

(3) Requisite powers set forth in sec-
tion 306 of the Act.

In addition, States should strengthen co-
operative mechanisms for State-Federal
consultation In key mutual areas of con-
cern, particularly where Federal activi-
ties affect the coastal zone. Section 306
requires that the management program
provide for a method of assuring that
local land and water use regulations
within the coastal zone do not unreason=
ably restrict or exclude land and water
uses. of regional benefit, Cooperation
among the various *State and regional
agencies  including establishment of
interstate and regional agreements, co~
operative procedures, and joint action,
particularly regarding environmental
problems and resource development in
the national or regional interest, is en-
couraged.

Subpart C—Research and Technical
Support )

§920.20 General.

(a) It 15 clear that the process of
developing (and operating) a manage-
ment program for the coastal zone will
necessarily involve frequent access to in-
formational and research sources. In
many cases, adequate understanding of
questions such as dune sfabilization,
barrier beach dynamics, salt marsh
productivity and estuarine circulation
and flushing, to mention only a few, will
be needed in order to develop successful
management programs. Also, the process
of Inventorying and mapping the nature
of & State’s zone, and designation of
areas of particular concern almost cer-
talnly will benefit from the application
of technologies such as those employing
remote sensing.

(b) A substantial number of sources
for such information exist within Federal
agencles, In universities, in State and
Federal laboratories and research cen-
ters, and in the private sector. NOAA’s
Office of Coastal Environment, with the
assistance of the Environmental Data
Service, will endeavor to serve generally
as a clearinghouse for specialized coastal
zone technical Information, and will is-
sue pertinent publications on appropri~
ate technical support available at least
from Federal sources.

(¢) Because some features of the
coastal zone remain incompletely under-
stood, States may find it necessary to act
without all of the basic technical infor-

mation that they require. The Office of

~ Coastal Environment intends to identify
unsolved coastal research problems and
will seek to facilitate their solution.
Monitoring programs established as part
of the development of a management
program may also, if properly designed,
produce data which can be used to eluci-
date important coastal zone phenomena.

(d) It should be pointed out that the
primary emphasis of the coastal zone

management program 1is to create the
mechanism for States to exert appropri-
ate control over land and water uses and
to begin the management process, not to

‘engage in long-term research projects.

Applications for management program.
development grants which contain sub-
stantial research elements will be care-
fully reviewed to assure that these
elements are essential to the successful
development of a State’s management
program and are an integral part of a
comprehensive review of existing infor-
mation relating to the management
program. Clearly, the nature of this pro-
gram will give preference to and encour-
age research in such applied activities
as resource surveys, inventories, and de-
termination of environmental carrying
capacities.

(e) In developing their management
programs, States should always endeavor
to locate and utilize existing information
and research sources to the extent ap-
plicable and avallable rather than under-
taking unnecessary independent research
or information gathering, as part of pro-
gram development effectiveness. In this
respect, the Office of Coastal Environ-

" ment should ordinarily be initially con-

tacted to ascertain what information and
assistance it can provide.

§ 920.21 Approaches to research activi-
tics.

In addition to taking full advantage of
the various sources of technical informa-
tion found within the individual States,
the States will also find that one of the
important sources of technical informa-
tion will be the various components of
NOAA which support ongoing programs
in coastal research and mapping, physi-
cal oceanograbhy, and hydrography:
Those elements of NOAA which States
may wish to contact for assistance in-
clude:

(a) Office of Sea Grant: Supports a
large program of university research
aimed largely abt coastal zone-related
problems. Contact Office of Sca Grant,
Pennsylvania Building, 425 13th Street
NW., Washington, D.C.

(b) National Ocean Survey: Conducts
a substantial inhouse effort on coastal
mapping and charting, geodesy, hydrog-
raphy, and related subjects. Contact
National Ocean Survey, National Oceanic
and Atmospheric Administration, Rock~
ville, Md. 20852.

(¢) National Marine Pisheries Service:
Undertake biological and ecological re-
search and other programs relevant to
commercial and sport fisheries of all
types. Contact National Marine Fisheries
Service, Page Building 2, 3300 White-
haven Street NW. Washington, D.C.

(d) Environmental Data Service:
Monitors large quantities of environmen-
tal data of all types, including weather,
oceanographic and earth sciences. In-
cludes National Oceanic Data Center.
Contact - Environmental Data Service,
National Oceanic and Atmospheric Ad-
ministration, Page Building 2. 3300
Whitehaven Street NW., Washington,
D.C.

(e) Environmental Research Labora-
tories: Conduct a wide ranging research
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program in the ocean and atmospheric

sciences. Contact Environmental Re-
search Laboratories, National Oceanic
and Atmospheric Administration, Boul-
der, Colo. 80302.

(f) Office of Coastal Environment:
Contains responsibility for administra-
tion of the Coastal Zone Management
Act as well as 2 number of coastal en-
vironmental studies and manned under-
water activity programs. Contact Office
of Coastal Environment, National Oce-
anic and Atmospheric Administration,
Rockville, Md. 20852.

(g) Other sources of information and
resourses are: i

(1) Research carried on by or for the
U.S. Army Corps of Engineers;

(2) The Environmental Protection
Agency has information on environmen-
tal programs and water quality studies
and could be consulted for technical in-
formation and assistance In environmen-
tal pollution control problems and tech-
nigues; '

(3) Department of Housing and Urban
Development research program;

(4) Office of Water Resources Re-
search, U.S. Department of the Interior;

(5) National Science Foundation—Re-
search Applied to National Needs; and

(6) ‘U.8. Geological Survey water and
minerals resources investigations.

(h) In addition to the research activi-
ties cited above. there are many ongoing
programs conducted by agencles ab the
State and Federal level which can pro-
vide technical assistance and should be
utilized where appropriate. Inasmuch as
further effort will be made to identify
relevant Federal program. they are not
deseribed in detail here. They are, how-
ever, housed in such Federal agencies as:

Reglonal Economic Development Commls«
sions,

Soil Conservation Service,

U.S. Geological Survey,

National Aeronautic and Space Administra-
tion,

Atomic Energy Commission,

Water Resources Counclls and Assoclated
Rliver Basin Commissions.

(i) Finally, it is important to establish
and maintain a relationship with the re-
search community, designers, planners,
decisionmakers, and managers. Because
applied and basic research wiil be a con-
tinuing need in coastal zone manage-
ment, States should review and develop
explicit statements of their research
needs and strengthen their contacts and
involvement with the private and public
research community, by taking a lead
role in determining research and tech-
nical assistance prioritics, continuing
mutual project dcvelopment actlvities
and translation of scientific findings into
information useful for managers.

Subpart D—Public Participation

§920.30 General.

Public participation is an essential
element of development and administra-
tion of a coastal zone management pro-
gram. Through citizen involvement in
the development of a management pro-
gram, public needs and aspirations can
be reflected inm ‘use decisions for the



coastal zone, and public support for the
management program can be generated.
Participating States, therefore, should
seek to obtain extensive public participa-
tion in the development and administra-
tion of a coastal zone management
program.

§920.31 Public hearings.

Section 306ic) (3) of the Act requires
that public hearings be held in the de-
velopment of the management program.

(a) Notice. Notification of public hear-
ing should provide the public the longest
period of notice practical, but in no event
should notice less than the 30-day
statutory minimum be provided. An-
nouncement of the hearings should be
through media designed to inform the
public—not merely to provide “technical
notice.” Therefore, in additicn to any
publication of legal notice as required by
State law, reasonably informative news
releases should be made available to the
news media in the affected communities.

(b) Access to document. At the time of
the announcement, all agency materials
pertinent to the hearings, including doc-
uments, studies, the agenda for the
hearing, and other data, must be made
available to the public for review and
study in the locale where the hearings
are to be conducted.

(¢) Number of hearings. Where a
State has determined that 2 public hear-
ing or hearings will be held only on the
entire plan, it shall assure that the pub-
lic is afforded an adequate opportunity to
participate in the hearings.

Where a portion of the plan has been
developed prior to the effective date of
this Act, the requirement for public
hearings under this Act shall be satisfied
if the State shows that hearings com-
plying with requirements of this section
have been held on such earlier developed
portions of the plans, or if the State pro-
vides a full opportunity for public hear-
ings on the plan prior to submission of
the plan for approval under seclion 306.
In reviewing the plan submitled by a
State, the Secretary wiill not approve any
plan unless there has been a full and
effective opportunity for putlic involve-
ment in every portion of the plan. The
key to compliance with the provisions of
the Act is the assurance that the public
has had an adequate opportunity to par-
ticipate in the development of a plan.
More than one public hearing on the plan
is not required: Provided, That a hearing
is conducted prior to final adoption of
the plan and members of the public are
given adequate notice of the hearing and
a full opportunity to effectively partici-
pate and make their views known at such
a hearing. .

{Q) Location of hearings. Hearings
should be held in those geopraphic areas
which would be principally affected by
the decisions on issues under considera-
tion at the hearing, e.g., establishment
of priority uses for a given geographic
area. Hearings on the total management
program should be held in places within
the State where all citizens of the Stale
may have an opportunity to comment.

(¢) Timing of hearings. In many cases,

the population of the coastal zone fluc-
tuates significantly with the seasons of
the year. Eiforts should be made to insure
that hearings are held when those popu-
Iations most likely to be affected are
present.

(f» Report. A verbatim transcript of
the hearings need not be prepared but 2
comprehensive summary should be pre-
pared and made available to the public
within 30 days after the conclusion of
the hearing. A coby of these summaries
shall accompany the management pro-
gram when it is submitted to the Secre-
tary for approval.

§ 220.32 Additional means of public
participation.

Formal publi¢ hearings may not pro-
vide an adequate opportunity for infor-
mation exchange. To insure that the pub-
lic is heard during the development of the
program, efforts should be made to en-
courage discussion in various forums of
the subject matter of the hearings and
to take other steps to insure that the
public ean participate in the process in
a meaninglul manner. The following are

-suzzested to accommodate increased

public participation:
(a) FEstablish arrangements for ex-
changing information, data, and reports,

. among State and local government agen-

cies, citizen groups, special interest
eroups, and the public at 1arge, through-
out the development and administration
of the coastal zone program.

(b The State should provide, after
notice, the opportunity of participation
by relevant Federal agencies, State agen-
cies, local organizations, port authorities
and other interested parties both public
and private.

(¢) Develop mechanisms in addition
to public hearings to allow citizens and
the public at large to effectively partici-
pate in the coastal zone program. The fol-
lowing are examples of some of the com-
ponents that may be used in the par-
ticipation process:

(1) Citizen involvement in the devel-
opment of the goals and objectives.

t2) Citizen appointment by the agency
to a Citizen Advisory Committee.

(3) Establishment of processes to re-
view component elements of the manage-
ment program by selected citizen groups
and the general public.

Subpart E—Applications for Development
Grants R

§920.40 Cencral.

‘(a) The primary purpose of the de-
velopment grant is to assist States in

-developing a comprehensive management

program for their coastal zone. While
the majority of the responsibility for de-
veloping 2 management program resides
with the State, a State is permitted to
allocate a portion of its grant to sub-
State entities, or multi-State organiza-
tions, to assist in the development of a
management program. At the discretion
of the State and with the approval of the
Secretary, a management program may
be developed and adopted in geographical
segments so that immediate attention
may be devoted to those areas within the
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coastal zone which most urgently need
management programs: Provided, That

the State adequately provides for the

ultimate coordination of the various geo-
graphical segments of the management
program into a single unified program

and that the unified program will be .

completed as soon as is reasonably prac- ~
ticable. Grants given to the State must
be expended for the development of a
management program that meets the re-
quirements of the Act. The grants shall
not exceed two-thirds of the costs of the
annual programs. Federal funds received
from other sources cannot be used to

- match these grants. No more than three

annual management program develop-
ment grants can be awarded to a State.

(b) Section 30?‘ ¢) of the Act provides:
Il

In order to qualify for grants under this
section, the State must reasounably demon-
strate to the satisfaction of the Secretary
that such grants will be used to develop a
management program conststent with the re-
guirements set forth in section 306 of the
Act. After makiug the Initial grant to a
coastal State. no subsequent grant shall be
made under this section unless the Secretary
fitxds that the State is satisfactorily develop-
ing such management, program.

§ 920.41

The Congress assigned the responsi-
bility for the administration of the
Coastal Zone Management Act of 1972
to the Secretary of Commerce, who has
designated the National Oceanic and
Atmospheric Administration as the .
agency in the Department of Commerce
to manage the program. NOAA has es-
tablished the Office of Coastal Zone Man- .
agement for this purpose. Requests for
information on grant applications and
the applications themselves should be di- -
rected to:

Director, Office of Coastal Environment,
National Oceanic and Atmospheric Adminis-
tration, U.S. Deparument of Commerce, Rock-

ville, Md. 20852. |

Administration of the program.

§ 92042  Siate responsibility.

(ay Applications for initial develop-
ment grants must be submitted by the
Governor of a coaslal Slate or his des-
iznee.

(h) The application shall designate
a single State official, agency. or entity.
to receive development grants and have
responsibility for the development of the -
State’s coastal zone management pro-
gram. The designee need not necessarily
be that ageney which will be designated
by the Governor under the provisions of
section 306(c) (5) of the Act as the single
agency to receive and administer the
grants for implementing the manage-
ment program.

(&) A single State application will
cover all program development activities,
whether carried out by State-agencies,
areawide/regional agencies, local gov-
ernments, regional or interstate entities.

§920.143 Allocation.

Section 305(g) allows a Stafe to al-
locate a portion of its development grant
to sub-State or multi-State entities.
States must insure, in the development of
the management program, that they de-



velop sufficient capability to administer
the coastal zone management programs
they are developing. If the State intends
to allocate a portion of its grant, the
application for a development grant shall
set forth the manner in which a State
plans to allocate any portion of its grant
to sub-State units, multi-State units, or
any other allocation. Requests for alloca-
tion will not be approved unless it 1s
clearly demonstrated that the State is
developing sufficient capabilities, and the
work to be accomplished as the result of
such allocations is Integrated into the
State's coastal zone management pro-
gram development eflort and will clearly
contribute to the development of effec-
tive applications of State's policy in the
coastal zone.

(a) Areawide / Regiopal agencies.
Should the application indicate the de-
sire of the State to allocate a portion of
its management program development
grant to an areawlde/regional agency
under the provisions of section 305(g)
of the Act, in the absence of State law
to the contrary, preference shall be given
to those agencies recognized or desig-
nated as areawide/regional comprehen-
sive planning and development agencies
under the provisions of Office of Manage-
ment and Budget circular No. A-95, un-
der section 204 of the Demonstration
Citles and Metropolitan Development
Act of 1966 or Title IV of the Intergov-
ernmental Cooperation Act of 1968. The
provisions of part IV. OMB circular No.
A-95 dealing with the “Coordination of
Planning in Multijurisdictional Areas”
apply to the areawide, /regional agencies
designated as reciplents of management
program development grants under this
Act.

(Y Local government. Should the ap-
plication indicate the desire of the State
to allocate 2 portion of its management
program development grant to a local
government under the provisions of sec-
tion 305(g) of the Act, units of general-
purpose local government are preferred
rather than special-purpose units of local
government, as provided {n section 402
of the Intergovernmental Cooperation
Act of 1968. )

(¢) Interstete agencies. At the discre-
tion of two or more Governors of adja-
cent or related coastal States, coordi-
nated management programs or research
and planning efforts may be developed
leading to the establishment of manage-
ment programs for such interstate or
multi-State areas. Such proposals for in-
terstate cooperation and action shall be
set forth In the application for each
State together with the interstate fund-
ing arrangements proposed for the joint
work. The States involved may desig-
nate Interstate compact agencies, Re-
gional Action Planning Commissions,
river basin commissions. or an interstate
areawide/regional planning agency to ac-
complish the management program de-
velopment work for the coastal zone
management area within each jurisdic-
tion as they see fit. Applications for in-
terstate management program develop-
ment grants will not be accepted directly

from interstate or multi-State agencies,
but only from the Individual States in-
volved in the joint program,

§ 920.44 Geographical segmentation.

Authorlty Is provided. in the Act for a
State’'s management program to be
“developed and adopted In geographical
scgments s0 that immedlate attention
may be devoted to those areas within the
coastal zone which most urgently need
management programs.” Request by a
State to develop and adopt a program in
geographical segments is subject to the
additional proviso that the State ‘‘ade-
quately provides for the ultimate coordi-
nation of the various geographical seg-
ments of the management program into a
single unified program and that the
unified program will be completed as soon
as it is reasonably practicable.” Undue
geographical segmentation creates the
possibility of continuing the status quo
without creating a comprehensive man-
agement program. '

§ 920.45 Application
grant,

The application for the initial develop-
ment grant shall include but not be
limited to: )

(a) Identification of the designated of-
ficial, the State agency or entity desig-
nated by the Governor to prepare and
submit the State’s management program
and receive its development grant as well
as the legal authority or other basis
under which the lead agency or entity
operates. It shall also indicate what other
State agencies may be involved in the
development of the management pro-
gram and, if the State desires to allocate
a portion of-its grant to other govern-
mental units, it should identify those
units and set forth the work proposed to
lée accomplished by each unit so identi-

ed

for the initial

(b) A summarization of the State's
past and current activities in its coastal
zone, the current status of coastal zone
management, and other activities.

(¢) A discussion and ranking by gen-
eral order of importance of the major
coastal zone related problems and issues
facing the State, ag well as tdentification
of the goals and objectives the State
hopes to achleve by development of its
coastal zone management program.

(d) A management program design
detailing the work to be accomplished in
the development of the State's coastal
zone management program. The manage-
nient program design serves as an outline
for the State’s plan of action for develop-
ing a management program and should
include a projection of how the State will
seek to meet the requirements set forth
in subpart B of this part. In addition, the
management program design should in-
clude:

(1) An identification of existing infor-
mation and sources of information;

(2) A projection as to additional infor-
mation which must be acquired; '

(3) A description of methods to insure
public participation;

(4) A description of the intergovern-
mental process by which the State in-
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tends to involve various levels of govern-
ment in the development and imple-
mentation of the management program;
(5) A mechanism for coordination
with agencies administering excluded
Federal lands that are In the coastal
land; and
(8) A tentative approximation of the
undaries of the State’s coastal zone.
(e¢) Bubmission of an annual work pro-
gram consisting of a precise statement
of what is intended to be accomplished
during the year. Such a statement will

‘Include:

(1) Identification of the plans, pro-
grants and studies to be produced.

(2) Definition of the major tasks
needed to produce the plans, programs
and studies.

(3) For each task, the following should
be specified: .

(1) Approach and techniques to be
used,

(ii) Data and studies already avall-
able,

(1i1) Manpower requirements,

(iv) Time schedule,

(v) Costs, and

(vl) Source of funds.

(f) Identification of any other State
and Federal planning, programming, or
activity which may have a significant
impact on the State's coastal zone. Such
planning, programming or activities in-
cludes work accomplished or to be un-
dertaken by any State, areawide, local,
regional or intersiate agencies funded,
in part or in total, by State or local
money, with or without Federal asslst-
ance. Completed and officially approved
regional and local plans provide invalua-
ble input and guidance In the develop-
ment of a State's coastal zone manage-
ment program, It should be pointed out
that where a State chooses to reject such
plans, it should advise the local govern~
ment wherein its proposed plan is defi-
clent and clarify what needs to be done
to correct the deficiency. The objective
of this provision is to seek and achieve
as complete coordination and integra-
tion as possible at the State level of all
local, State and Federal programs that
lead to the setting of policy or the devel-
opment of public and private works, fa-
cilitles or programs in the State's defined
coastal zone. The Act provides in section
307(c) (1) that: “Each Federal agency
conducting or supporting activities di-
rectly affecting the coastal zone shall
conduct or support those activities in a
manner which is to the maximum ex-
tent practicable, consistent with ap-
proved State management programs.”
To this end, the application shall reflect,
and the devcloped coastal zone manage-
ment program will provide, methods to
integrate the following types of pro-
grams and activities as they affect the
coastal zone of the state: (1) Federally
ascisted planning development and man-
agement programs, such as but not lim-
ited to tthe program numbers and titles
listed below are those contained in the
1972 Catalog of Federal Domestic As-
sistance as published by OMB) :



Pusuwe LAw REFERENCR

Pub. L. §7-703; Resource Conservation (10.901)
91-31£3; 74-96. and Developmrent.
Pub. L. 83-560__ . Comprehensive Planning  (14. 203)
Assistance.
Pub. L. 88-578... Outdoor Kecreation State  (15.401)
P*Lanmimygr.
Pob. L. 83-301;  Aunasdoomeus Fish Com-  (15.600)
91-229. St fon, .
(15. 605)
(15.611)
(15 2u3)
ings Survey.
Pub. L. §8-665__ _ Mistornic I'reservalion. _... {15. 708)
Pub. L. 91-258___ Airport Plnning Grant (0 63
Program.
Pub. L.%0-1%; Highway Research Plan-  (20-206)
91-605; ¥-574. . ning and Constraelion.
Pub. L. 91-453; Urban BMass Toansporia- (30 505)
B3-263. fion Techniral Studies
Grants,
Pub. L. 89-50_ ___ Water Resonrves Planming. (65 001)
Air Pollation Survey and {66 WG}
Demonstration Grants.
Solil Waste Planning  (66.301)
‘Grants_
Water Polluytion Comtrol (66 J01)
Comprehensive  1'lan-
ning Granis
Pob. L. 88-%06;  Air Uollution Survey and  (66.005)
80272, 83-675; Demonstration Gronts. -
90-348; 91-604. .
Pub. L. 92-500___ Water Quality Manage- (66 023)
: ment Technical lan-
ning Assistance.
Pub. L. §9-272; Solid Waste Technical As- (66 209)

91-512; 93-14. sistames, Training and
Infonmation Services.

Pub. L. 92-683___ Marine Protection He-

sexrch and Sanctuaries.

(2> Public works land acquisition and
development projects conducted, pro-
posed to be conducted, proposed to be
conducted or assisted by a Federal
agency, authorized and financed outside
of the Federal programs listed above,
such as activities conducted with respect
to rivers and harbors, small watershed
development, wastewater collection and
treatment facilities, military reserva-
tions, wildlife refuges, park and recrea-
tion areas, improvemenis in navigation,
flood control and so forth;

(3) Any Federally supported national
land use program which may be herein-
after enacted as specified in section 307
(g of the Act;

(4) Activities in the coastal zone stem-
ming from the Rural Development Act
of 1972;

(5) State programs dealing with land
use controls in the coastal zone or other
regulatery, licensing, permit or operating
programs in the coastal zone including,
but not limited to, activities such as min-
eral exiracting, power plant siting and
harbor construction.

§920.46 Approval of applications.

(a) The Secretary shall approve any
application which he finds complies with
policy and requirements of the Act and
these guidelines.

(b) Should the Secretary determine
that an application is deficient, he shall

notify the applicant in writing and set
forth in detail the manner in which the
application fails to conform to the re-
quirements of the Act or this subpart.
Conferences may be held on these mat-
ters. Corrections or other adjustments to
the application will provide the basis for
resubmittal of the application for fur-
ther consideration and review.

{¢) The Secretary may, upon finding
of extennating circumstances relating to
applications for assistance, waive appro-
priate administrative requirements con-
tained herein.

8§ 920.17 Amendments.

Amendments to an approved develop-
ment program must be submitted to, and
approved by the Secretary prior to ini-
tiation of the change contemplated. Re-
quests for substantial changes should be
discussed with Federal officials well in
advance. It is recognized that, while all
amendments must be approved by the
Secretary, most such requests wili be
relatively minor in scope; therefore, ap-
proval by the Secretary may be presumed
for minor amendments if the State has
not been notified of objections within
30 working days of date of postmark of
the request.

§ 920.48 Applications for second year
grants.

(a) Second year development grant
applications will follow the procedures
sel forth in § 920.45: Provided, however,
That the managemeni program design
and annual work program shall be up-
dated to indicate the progress made
toward the development of the State’s
coastal zone management program unger
the initial development grant and should
in addition:

(1) Demonstrate how the past year’s
work activities and products contributed
to the realization of management pro-
gram development goals if such goals
have not been fully realized. Either docu-
ment the extent to which they have been
met or present modified goals.

(2) Identify major constraints upon
or problems encountered in establishing
and implementing an adequate manage-
ment program for the State.

(3) Reexamine and assess the devel-
opment program’s broad goals and meas-
urable planning objectives: and

(4) Reexamine and, if necessary, re-
vise management program design in light
of emerging or continuing priority prob-
lems and opportunities:

(b) In evaluating whether a State is
making satisfactory progress in the de-
velopment of the manazement program
to determine eligibility for the second
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year grant, the Secretary will consider
arpong other things whether a State has
completed:

(1) An analysis of the existing legal
authority to exert contro! over land and
water uses in the coastal zone;

(2) A description of the activities and
authorities of the varlous agencies
(State, local, regional, areawide or in-
terstate) involved in activities or regnla-
tion of activities in the coastal zone;
and

(3) An analysis of the existing or
needed legal authorities with which the
State believes it can insure compliance
with coastal zone management program,
resolve conflicts among competing uses, -
and acquire fee simple and less than fee
simple interests in lands, waters, and
other property through condemnation or

other means when necessary to achieve
conformance with the management
program. :

(4). This analysis will permit a State to
determine what legislative action will be
needed to qualify under section 308 of the
Act. States may propose alternate stand-
ards of accomplishment for considera-
tion by the Secretary in determining
“satisfactory progress” towards comple-
tion of the management program. ’

§920.49 Application for third year

grants.

(a) The general requirements set forth
in paragraph (a) of § 920.46 shall apply
to review of the application for the third -
year development grant.

(b) In evalnating whether a State is
making satisfactory progress in devel- .
opment of the management program to
determirie eligibility for the third year
grant, the Secretary will consider among
other things whether a State has com-
pleted:

(1) Identification of the boundaries of
the coastal zone;

(2) Development of a process by which
permissible land and water uses having
a direct and significant impact upon
coastal waters can be defined; and

(3) Criteria for designating geograph-
ieal areas of particular concern. Accom-
plishment of these tasks will put the
State in a position to provide guidelines
on priority of uses in particular areas
and allow a State to complete develop-
ment of its management program by the
end of the third year. Stales may propose
alternate standards of accomplishment .
for consideration by the Secretary in
determining *‘satisfactory progress” to-
ward completion of the management -
program.

[FR Doc.73-25362 Filed 11-28-73;8:456 am])
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MANAGEMENT PROGRAM DEVELOPMENT GRANTS, PART 923*

Title 15—Commerce and Foreign Trade

CHAPTER IX—NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION

PART 8923 —COASTAL ZONE MANAGE-
_I'ﬂ_'gl:;; PROGRAM APPROVAL REGULA-

The National Oceanic and Atmospheric
Administration (NOAA) on August 21,
1974, proposed guidelines (originally
published as 15 CFR Part 923), pursuant
to the Coastal Zone Management Act of
1972 (Pub. L. 92-583, 86 Stat. 1280),
hereinafter referred to as the “Act,” for
the purpose of defining the procedures by
which States can qualify to receive ad-
ministrative grants under the Act.

Written comments were to he sub-
mitted to the Office of Coastal Zone
Management, National Oceanic and At-
mospheric Administration, before No-
vember 22, 1974, and consideration has
been given these comments.

The Act recognizes that the coastal
zone is rich In a variety of natural, com-
mercial, recreational, industrial and
esthetic resources of immediate and po-
tential value to the present and future
well-being of the nation. Present State
and institutional arrangements for plan-
ning and regulating land and water uses
in the coastal zone are often inadequate
to deal with the competing demands and
the urgent need to protect natural sys-
tems In the ecologically fragile area. Sec-
tion 305 of the Act authorizes annual
grants to any coastal State for the pur-
pose of assisting the State in the devel-
opment of a management program for
the land and water resources of its
coastal zone (development grant). Once
a coastal State has developed a manage-
ment program, it is submitted to the Sec-
retary of Commerce for approval and, if
approved, the State is then eligible under
Section 306 to receive annual grants for
administering its management program
tadministrative grants).

The regulations below set forth (a)

" criteria and procedures to be utilized in

reviewing and approving coastal zone
management programs pursuant to sec-
tion 306 of the Act, and (b) procedures
by which coastal States may apply to
receive administrative grants under sec-
tion 306(a) of the Act. The criteria and
procedures under (a) constitute the
“guidelines for section 306" referred to
in 15 CFR 920.

‘The National Oceaniec and Atmospheric
Administration is publishing herewith
the final regulations deseribing proce-
dures for applications to receive adminis-
trative grants under section 306 of the
Act. The final regulations and criteria
published herewith were revised from the

proposed guidelines based on the com- .

ments received. A total of thirty-two (32)
States, agencies, organizations and indi-
viduals submitted responses to the pro-
posed section 306 guidelines published in
the FEpERAL REGISTER on August 21, 1974,
Of those responses received, nine (9)
were wholly favorable as to the nature
and content of the guidelines as they ap-
peared in the FeDERAL REGISTER on
August 21, 1974. Twenty-three (23) com-
mentators submitted Suggestions con-

cerning the proposed Section 306. guide-

lines.

The following analysls summarizes key
comments received on varlous sections
of the draft regulations and presents a
rationale for the changes made:

1. Several commentators asserted that
the guidelines did not adequately reflect
the environmental considerations con-
tained in the Act. No changes were made
In response to these comments since the

guidelines more than adeguately reflect

the environmental concerns in the legis-
lation as evidenced in part by the com-
ment section under § 923.4:

Management programs will be evaluated In
the light of the Congressional findings and
policies as contained in Sectlon 302 and Sec-~
tion 303 of the Act. These sections make it
clear that Congress, in enacting the legisla-
tion, was concerned about the environmental
Jdegradation, damage to natural and scenic
areas, loss of lving marine resources and
wildlife, decreasing open space for public use
and shoreline erosion being brought about by
population growth and economic develop-
ment. The Act thus has a strong cnviron-
mental thrust, stressing the ‘urgent need to
protect and to give high priority to natural
systems in the coastal zone.

2. Several comments were received on
the necessity of the Secretary of Com-
merce preparing and circulating an en-
vironmental Impact statement on each
individual State application as required
by § 923.5. The National Environmental
Policy Act, 42 USC 4332, and imple-
menting regulations, 38 FR 20562, August
1, 1973, require an environmental im-
pact statement be prepared and cir-
culated on each individual State's ap-
plication. An environmental impact
statement shall be prepared on each in-
dividual State’s application by the Sec-
retary, primarily on the basis of an
environmental assessment, and other

‘relevant data, prepared and submitted

by the individual States. This section

was amended to reflect the requirement
of the National Environmental Policy
Act environmental impact statement
requirements.

3. Several comments indicated that the
States did not have a clear understand-
ing as to what was meant under § 923.11
(b) (4) which refers to Federal lands sub-
Ject solely to the discretion of, or which
is held in trust by, the Federal govern-
ment, its officers and agents. This section
has been amended in order to provide &
procedure for Identifying those lands
which are within the framework of this
section. -

4. Several commentators Indicated
that there was uncertainty as to what the
requirements of the national interest
were pursuant to § 023.15. This section
has been amended in order to more suc-
cinctly state what the requirements are
pursuant to this section and how a
State must meet these requirements dur-
ing the development and administration
of its coastal zone management program.
At the request of several commentators,
several additions have been made to the
list of requirements which are gther than
local in nature.

5. Several commentators indicated .
that § 923.26, which pertains to the de-
gree of State control needed to imple-
ment a coastal zone management pro-
gramn, did not offer sufficient guidance in
interpreting the legislation. In response
to these comments, § 923.26 has been ex-
panded to include specific examples of
how a State may implement this section.

6. Comments received indicate there
was some misunderstanding in interpret-
ing § 923.43, which deals with geographi-
cal seginentation. This section has been
substantially amended in order to indi-
cate that the segmentation issue refers to
geographical segmentation of a State’s
coastal zone management program. The
requirements for & State to receive ap-
proval on a segmented basis are clearly
set forth in the amendment to the regu-
lations.

7. Extensive discussions have taken
place with various elements of the U.S.
Environmental Protection Agency (EPA)
concerning the applicability of air and
water pollution requirements to the
developnient, approval and implemen-
tation of State management programs
pursuant to § 923.44 of the proposed reg-
ulations. State coastal zone management,.
programs have also been surveyed in or-
der to determine current and anticipated
problems, issues ahd opportunities asso-
ciated with carrying out the require-
ments of seclion 307(f) of the Coastal
Zone Munagement Act, and § 923.44 of
the draft approval regulations. Con-
solidated EPA comments have been re-
ceived, together with State reviews, and
one comment from the private sector.
Specific clarifications and changes as a
result of these reviews are contained in
859234, 92312 92332 and §923.44 of
these regulations. ' .

8. One commentator objected to the
amount of detail required in section 306
applications and the undue administra-
tive burden praposed pursuant to Sub-
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part P of the proposed regulations. The
revisions attempt to both clarify and re-
duce those requirements, while still re-
. quiring sufficient information for the
Office of Coastal Zone Management to
approve management programs and
make sound funding decisions,
Accordingly,
comments and other relcvant informa-
_tion, the Administrator concludes by
adopting the final regulations describing
the procedure for application to recelve
administrative grants under section 306
of the Act, as modified ard set forth
below, )

Effective date: January 8, 1975.
Dated: January 6, 1975.
- Rorert M. WNITE,
Administrator, Ndtional Oceanic

and Atmospheric Administra-
. Liom.

Subpart A—General

Purpose.
Definitions.

Submission of management pro-

Sec.

9231
023.2
9233

923.4

grams—general.
Environmental Impact assessmont.

Subpart B—Land and Water Uses

General.

Boundary of the coastal zone.

Permissible land and water uses.

Areas of particular concern.,

Guldelines on priorlties.

National Interest facilities. .

Area designation for preservation and
restoration. -

Local regulations and uses of re-
gional benefit.

Subpart C~Authorities and Organization

92320 General.

92321 Means of exerting State control over
land and water uses.

Organizational structure to tmple
ment the management program.

Destgnation of a single agency.

Authorities 1o administer land and
water uses, control development
and resolve conflicts.

Authorities for property acquisition.

Techniques for control of land and
water uses.

Subpart D—Coordination

General.
Full participation by relevant bodies

923.6

923.10
923.11
923.13
923.13
923.14
223.15
923.16

92317

92322
923.23
923.2¢

923.25
923.26

223.30
923.31

in the adoption of management-

programs.
Counsultation and coordination with
other pianning.

1 923.32

Subpart E—Miscellaneous

General.

Public hearings.

Gubernatorial review and approval.

Segmentation.

Applicability of alr and water pollu~
tlon control requirements,

Subpart F—Applicotions for Administrative
s i Giants

923.60
023.61
923.62
923.63
923.64
023.65

a2140
92341
92342
92343
02344

General.

Administration of the program.

State responsibility.

Allocation.

Geographical segmentation.

Application for the initial adminis«
‘trative grant.

Approval of applications.

Amendments.

Applications for second and subse-
quent year grants.

= 923.56
923.67
923.58

having considered the -

grams.
Evaluatlon of management Pro-_

Avrmoriry: 86 Stat. 1280 (168 US.C. 1461
1463).

Subpart A—General
§923.1 Purpose.

(a) This part establishes criteria and
procedures to be employed in reviewing
and approving coastal zone management
programs submitted by coastal States
and for the awarding of grants unde
Section 306 of the Act. :

(b) The Act sets forlh in sections 305,
306 and 307 a number of specific re-
quirements which a management pro-
gram must fulfill as a condition for ap-
proval by the Secretary. These require-
ments are linked together as indicated
in the subparts which follow. Presenta-
tion of the State management program
in a similar format is encouraged since
it will enable more prompt and sys-
tematic review by the Secretary. How-
ever, there is no requirement that a
State present its management program
in the format which corresponds exactly
to the listing of categories below. The
broad categories are: Land and Water
Uses, Subpart B; Authorities and Orga-
nization, Subpart C; Coordination, Sub-

‘part D; and Miscellaneous, Subpart E.
* Subpart F, Applications for Administra-

tive Grants, deals with applications for
administrative grants upon approval of
State coastal zone management pro-

- grams which will be subject to periodic

review by the Secretary in accordance
with Section 309 of the Act. In addition
to providing criteria against which State
ceastal zone management programs can
ke consistently and uniformly judged
in the approval process and establish-

-ing procedures for the application by

States for administrative grants, it is
the intent of this part to provide guid-

"ance to coastal States in the develop-

ment of management programs. There-
fore, many of the sections dealing with
approval requirement in the subparts
arc followed by a *“comment” which re-
fers to a section or sections of the Act
and indieales the interpretation placed
upon the requirements of the Act or the
regulation by the Secretary.

§923.2 Definitions.

In addition to the terms defined in
the Act and 15 CFR 920.2, the following
terms shall have the meanings indicated
below:

“Final approval” means. with respect
to a coastal zone management program,
approval of a program which terminates
the eligibility of the State for grants
under Section 305 of the Act and makes
the State eligible for grants under Sec-
tion 306 of the Act. In cases where &
Slate has elected to follow the geo-
graphical segmentation option pursuant
to §923.43, final approval will apply
only to that specific geographical seg-
ment. The State will continue to remain
eligible for development grants pursuant
to Section 305 of the Act for the re-
mainder of the State’s coastal zone.

“Preliminary approval” means, with
respect to a coastal zone management
program, approval of a program which
does not terminate the eligibility of the
State for further grants under Section
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305 of the Act, and which does not
make the State eligible for grants under
Section 306 of the Act.

“Use of regional benefit” means a land
or walter use that typically provides
benefils to a significant area beyond the
boundaries of a single unit of the lowest .
levclt of local, general-purpose govern-
ment.

§923.3 Submission of
programs.

(a) Upon completion of the develop-
ment of its management program, a
State shall submit the program to the
Secretary for review and final approval
in accordance with the provisions of
these regulations. A program submitted
for final approval must comply with all

managemeont

- of the provisions set forth in Subparts

A-F of this part, Including, in partic-
ular, Subpart C, which requires that cer-
tain authorities and plans of organiza-
tion be in effect at the time of the sub-
mission.

(b) Optionally, the State may submit
for the preliminary approval of the Sec-
retary a program complying with the
substantive requirements of this part,
but for which the proposed authorities
and organization complying with the
provisions of Subpart C are not yet legal-
ly effective. In reviewing a program sub-
mitted for preliminary approval, the
Secretary may grant such approval sub-
ject to establishment of a legal regime
providing the authorities and organiza-
tion called for in the program. If the
State elects this option, it shall continue
to be eligible for funding under Section
305 but it shall not yet be eligible for
funding under Section 306 of the Act
until such time as its program Is finally
approved. Upon a showing by the State
that authorities and organization neces-
sary to implement the program which
has received preliminary approval are in
effect, final approval shall be granted.

Comment. The purpose of the optional
procedure 1S to provide a State with an op-
portunity for Secretarial review of its pro-
gram before State legislation-is enacted (o
put the program into legal eflect. Some
States may prefer not to utiiize the optional
procedure, especially those which have leg-
islative authority enabling the coastal zone
agency Qf the State to put the program into
effect by administrative action. In any event,
the Office of Coastal Zone Management will
be savallable for consultation during all
phases of development of the program.

(¢) States completing the require-
ments set forth in Subpart B—Land and
Water Uses, and Subpart D—Coordina-
tion, will be deemed to have fulfilled the
slatutory requirements associated with
each criteria. If, however, a State chooses
to adopt alternative methods and proce-
dures, which are at least as comprehen-
sive as the proccdures set forth below,
for fulfilling those statutory reguire-
ments contained In Subparts B and D,
they may do so upon prior written ap-
proval of the Secretary. The States are
encouraged to consult with the Office of
Coastal Zone Management as early as
possible.

Comment. The thrust of the Act 1s {0 en-
courage coastal States to exercise their full



“authofity over the lands and waters in the
coastal zone by developing land and water

use programs for the zone, including uni--

fied polfcles, criterla, standards, methods
and processes for dealing with land and
water uses of more than local significance.
While the Act mandates a State to meet spe-
cific statufory requirements in order for the
State to be eligible for administrative grants,
it does not require the State to follow spe-
cific processes in meeting those require-
ments. The Secretary will review any State
nmanagement program that meets the re-
quirements contained In Subparts B and D
in addition to the other subparts contained
hereln.

§923.4 Evaluation of nunagement pro-
grams—general.

(a) In reviewing management pro-
grams submitted by a coastal State pur-
suant to § 923.3, the Secretary will eval-
uate not only all of the individual pro-
gram elements required hy the Act and
set farth in Subparts.B-E of this part,

. but the objectives and policies of the
Stiate program as well to assure that they
are consistent with national policies de-
clared in Section 303 of the Act.

(b) Each program submitted for ap-
proval shall contain a statement of prob-
lems and issues, and objectives and poli-
cies. The statements shall address:

(1) Major problems and issues, both
within and affecting the State’s coastal
zone;

(2) Objectives to be attained in inter-
agency and intergovernmental coopera-~
tion, coordination and institutional ar-
rangements; and enhancing manage-
ment capability involving issues and
problem identification, conflict resolu-
tion, regulation and administrative effi-
ciency at the State and local level;

(3) Objectives of the program in pres-
ervation, protection, development, resto-

_ration and enhancement of the State’s
coastal zone;

(4) Policies for the protection and con-
servation of coastal zone natural sys-
tems, cultural, historic and scenic areas,
renewable and non-renewable resources,
and the preservation, restoration and
economic development of selected coastal
ZONe areas.

(c} The Secretary will review the
management program for the adequacy
of State procedures utilized in its devel-
opment and will consider the extent to
which its various elements have been
integrated into a balanced and compre-
hensive program designed to achieve the
above objectives and policies.

Comment. Evaluation of the statutory re-
quirements established In this subpart wiil
concentrate primarily upon the adequacy of
State processes in dealing with key coastal
problems and Issues. It will not, in general,
deal with the wisdom of specific land and
waler use decisions, but rather with a deter~
mination that in addressing those problems
and issues, the State is aware of the full
range of present and potential needs and
uses of the coastal zone, and has developed
procedures, based upon sclentifie knowledge,
public participation and unified govern-
mental policies, for making reasoned choices
and decisions.

RManagement programs will be evaluated in
the light of the Congressional findings and

policles as contained in BSections 302 and 303 .

of the Act. These sections make it clear that

Congress, In enacting the legislation, was
concerned about the environmental degrada-
tion, damage 10 natural and scenic areas, 1055
of living marine resources and wildlife, de-
creasing open space for public use and chore-
line erosion being brought about by popula-
tion growth and economic development. The
Act thus has a strong environmental thrust,
stressing the “urgent need to protect and to
give bhigh priority to natural systems in the
coastal zone™ A close working retationship
between the agency responsible for the
coastal zone management program and the
agencies responsible for environmental pro-
tection is vital In carrying out this legis-
lative intent. States are encouraged by the
Act to take into account ecological, cultural,
historic and esthetic values as well as the
need for economic development In preparing
and implementing management programs
through which the States, with the partlei~
pation of all affected interests and levels of
government, exercise their full authority over
coastal lands and waters.

Further assistance in meeting the infent
of the Act may be founda in the Congression-
al Committee Reports associated with the
passage of the legislation (Senate Report 92—
753 and House Report 92-1048). It is clear
from these reports that Congress intended
management programs to be comprehensive
and that a State must consider all subject
areas which are pertinent to the particular
circumstances which prevaill in the State. A
comprehensive program should have con-
sidered at least the following reprosentative
elements:

(1) Present laws, regulations, and appli-
cable programs for attalnment of air and
water quality standards, on kand and water
uses, and on environmental management by
all levels of government;

{2) Present ownership patterns of the land -

and water resources, including administra-
tion of publicly owned properties; i

(3) Present populations and future trends,
including assessments of the impact of pop-
ulation growth on the coastal zone and es-
tuarine environments;

(4) Present uses, known® proposals for
changes and long-term requircments of the
cosastal zone; .

(5) Energy generation and transmission;

{6) Estuarine habitats of fish, shellfish and
wildlife; '

(7) Industrial needs;

, (8) Housing requirements;

(9) Recreation, including beaches, parks,
wildlife preserves, sport fishing, swimming
and pleasure boating;

{10) Open space, Including edqucational
and natural preserves, scenic beauty, and
public access, both visual and physical, to
coastlines and coastal estuarine areas;

{(11) Mineral resources requirements;

(12) Transportation and navigation needs;

(13) Floods and flood damage prevention,
erosion (including the effect of tides and cur-
rents upon beaches and other shoreline
areas), land stabllity, climatology and me-
teorolopy:

(14} Commutinication faciltties;

(15) Commercial fishing; and

(16) Requirements for protecting water
quality and other Important natural re-
sources.

‘The 1ist of considerations 1s not meant to be
exclusive, nor does it mean that each con-
sideration must be given equal weight. State
initiative-to determine other relevant factors
and consider them tn the program is essen-
tial to the management of the coastal zone
as envisioned by Congress.

In assessing programs submitted for ap-
proval, the Secretary, in consultation with
other concerned Federal agencies, will ex-
amine such programs to determine that the
full range of public problems and Issues af-
fecting the coastal zone have been identified
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and considered. In this connection, develop-
ments outside the coastal zone may often
have a significant impact within the coastal
zone and create s range of public problems
and Issues which must be dealt with in the
coastal Zzone management program.

The Secretary encourages the States w
develop objectives toward which progress can
he measured and will revlew program sub-
missions in this light. While it is recognized
that many essential coastal zone manage-
ment objectives are not quantifiable (e.g-
public aspiratipns, “quality of life™), others
are, and should be seL forth in measurable
terms where feasible (epg. shore erosion,
beach access, recreational demand, energy
facility requirements). Identifying and an-
alyzing problems and 1 in able
terms during the program development phase
will facilitate the formulation of mesasur-
able objectives as part of the approval sub-
mission.

8923.5 Environmental
menl.

Individual environmental impact
statements will be prepared and circu-.
lated by NOAA as an integral part of the
review and approval process for State
coastal zone management programs pur-
suant to the N:tional Environmental
Policy Act (Pub. L. 81-190, 42 USC 4321
et seq) and its implementing regulations.
The Administrator of NOAA will circu-
late an environmental impact statement
prepared primarily on the basis of an en-
vironmental impact assessment and other
relevant data submitied by the individual
applicant States.

Subpart B—Langd and Water Uses
§923.10 General.

(a) This subpart deals with land and
water uses In the coastal zone which are
subject to the management program.

(b) In order to provide a relatively
simple framework upon which discus-
sion of the specific requirements asso-
ciated with this subpart may proceed,
it may be helpful to categorize the vari-
ous types of land and water uses which
the Act envisions.

(1) The statutory definition of the
landward portion of the coastal Zzone
states that it “extends inland from the
shorelines only to the extent necessary
to control shorelands, the uses of which
have a direct and significant impact on
the coastal waters.” Thus, the. coastal
zone will include those lands and only
those lands where any existing, pro-
jected or potential use will have a “di-
rect and significant impact on the coastal
waters.” Any sych use will be subject to
the terms of the manrarement program.
pursuant to Sectlon 3n5(b) (2).

(2) There mav we'l he uses of certain
lands included within the coastal zone
which will not have such “direct and sig-
nificant imnact.” Such uses may be sub-
ject to regulation bv lnecal units of gov-
ernment within the framework of the
management program,

(3) The Act also recuires that man-
agement nrograms contain a method of
assuring that *local land and water use
regulations within the coastal zone do
not unreasonably restrict or exclude
land and water uses of regional benefit.”

This requirement is described more fully
in §923.17.

impact " assess.



(¢) As part of the State’s manage-
ment program, it must address and ex-
ercis¢ authority over the following:

(1) Land and water uses which have
a direct and significant impact upon
coastal waiers. These uses are described
more fully in § 923.12.

(2) Areas of particular concern. Sec-
tion 305(b) (3) specifies that the man-
agement program include an inventory
and designation of areas of particular
concern within the coastal zone. Section
92313 deals more thoroughly with this
statutory requirement. Such areas must
be considered of Statewide concern and
must be addressed in the management

program.

(3) Siting of facilities mecessary to
meel requirements which are other than
local in nature. The management pro-
gram must take “adequate consideration
of the national interest involved in the
siting of facilities necessary to meet re-
quirements which are other than loecal
in nature” (Section 306(c) (8)). This re-
quirement is more fully discussed in
§ 923.15.

§923.11 Boundarics of ihe coastal zone.
(a) Requirement. In order to fulfill

the requirement contained in Section 305
(b) (1), the management program must
show evidence that the State has devel-
oped and applied a procedure for iden-
tifying the boundary of the State’s
coastal zone meeting the statutory defi-
nition of the coastal zone ‘contained in
Section 304(a). At a minimum this pro-
cedure should result in;

(1> A determination of the inland
boundary required to control, through
the management program, shorelands
the uses of which have direct and sig-
nificant impacts upon coastal waters,

(2) A determination of the extent of
the territorial sea, or where applicable,
of Siate waters in the Great Lakes,

(3) An identification of transitional
and intertidal areas, salt marshes, wet-
lands and beaches,

(4) An identification of all Federally
owned lands, or lands which are held in
trust by the Federal government, its of-
ficers and agents in the coastal zone and
over which a State does not exercise any
control as to use.

(b) Comment. Statutory citation: Sec-
tion 305(b) (1) :

Such management program shall include
¢ = s an identification of the boundaries of
the coastal zone subject to the mnnngement
programs.

Useful background Information con-
cerning this requirement appears in Part
920.11, which Is incorporated Into this
part by refcrence.

(1) The key Lo successful eompletion
of this requirement lies in the develop-
ment and use of a p'rm:cdurc desirued to
identifly the landward extent of the
coastal zone. Included in this procedure
must be a methyd for determining thoze
“shorelands, the uses of which have a
direct and significant impact upon the
_coastal waters.” Thesc uses shall be con-
sidered the same as the “land and water
uses” described in § 923.12, reflecting the
requirements of Section 3065(b)(2) of

the Act regardless of whether those uses
are found, upon analysis, to te “per-

missible.” The coastal zone must include

within it those lands which have any
existing, projectcd or potential uses
which have a direct and significant im-
pact upon the coastal waters and over
which the terms of the management
program will be exercised. In some
States, existing. regulations controlling
shoreland uses apply only in a strip of
land of uniform depth (e.g. 250 feet,
1,000 yards, etc.) behind the shoreline.
Such a boundary will be acceptable if
it approximates a boundary devcloped
according to the procedure outlined
above and extends inland sufficiently for
the management program to control
lands the uses of which have a direct
and sirnificant impact upon coasial
waters. States may wish, for administra-
tive convenience, to designate political
boundaries, cultural features, property
lines or existing designated planning and
environmental control areas, as bound-
aries of the coastal zone. While the Sec-
retary will take into account the desir-
ability of identifying a coastal zone
which is easily regulated as a whole, the
seleclion of the boundaries of the coastal
zone must bear a reasonable relation-
ship to the statutory requirement. Noth-
ing in this part shall preclude a State
from exercising the terms of the man-
agement program in a landward area
more extensive than the coastal zone
called for in this part. If such a course
is selected, the boundaries of the coastal
zone must nevertheless be identified as
above and the provisions of the Act will
be excreised only in the defined coastal
zone. It should be borne in mind that the
boundary should include lands and
waters whiclr are subject to the manage-
ment program. This means that the
policies. objectives and controls called
for in the management program must be
capable of being applied consistently
within the area. The area must not be s0
extensive that a fair application of the
management program becomes difficult
or capriclous, nor so limited that lands
strongly influenced by coastal waters
and over which the management pro-
gram should reasonably apply, are
excluded.

(2) Inmasmuch as the seaward bound-
ary of the coastal zone is established in
the Act, the States will be required to
utilize the statutory boundary, 1.e. in the
Great Lakes, -the international bound-
ary between the United States and Can-
ada, and elsewhere the outer limits of the
United States territorial sea. At present,
this limit is three nautical miles from the
appropriate baselines recognized .by in-
ternational law and defined precisely by
the United States. In the event of a stat-
utory change in the boundary of the ter-
ritorial sca, the question of whether a
corresponding change in coastal zone
boundaries must be made, or will be
made by operation of Iaw, will depend on
the specific terms of the statutory change
and cannot be resolved in advance. In
the waters of Lake Michigan, the bound-
ary shail extend to the recognized bound-

aries with adjacent States.
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(3) A State’s coastal zone must in-
clude transitional and intertidal areas,
salt marshes, wetlands and beaches.
Hence the boundary determination pro-
cedure must include a method of identi-
fying such coastal features. In no case,
however, will a-State’s landward coastal
zone boundary include only such areas
in the absence of application of the pro-
cedure called for berein or In § 923.43.

(4) Since the coastal zone excludes
Iands the use of which Is by law subject
solely to the discretion of, or which is
held in trust by the Federal government,
its officers and agents, the coastal zone
houndary must identify such lands which
are excluded from the coastal zome. In
order to complete this requirement, the
State should indicate those Federally
owned lands, or lands held in trust by the
Federal government, and over which the
State does not exercise jurisdiction as to
use. In the event that a State falls to
fdentify lands held by an agency of the
Federal government as excluded lands,’
and the agency, after review of the pro-
gram under Section 307(b). is of the
opinion that such lands should be ex-
cluded, the disagreement will be subject
to the mediation process set forth in said
section.

§923.12 Permissible land and water
uses.

(a) Requirement. In order to fulfill
the requirementis contained in Section
305(b) (2), the management must show
evidence that the State has developed

-and applied a procedure for defining

“permissible land and water uses within
the coastal zone which have a direct and
significant fmpact upon the coastal wa-
ters,” whigh includes, at & minimum:

(1) a Method for relating various spe-
cific land and water uses to impact upon
coastal waters, including utilization of
an operational definition of “direct and
significant impact,”

(2> an inventory of natural and man-
made coastal resources, :

(3) an analysis or establishment of
a method for analysis of the capability
and xuitability for each type of resource
and application to existing, projected or
potential uses.

(4) an analysis or establishment of a
method for analysis of the environmen-
tal impact of reasonable resource utili-
zalions.

(b Comment.
Section 305(b) (2):

Such management program shall Include
* & & 4 definition of what shall constituto
permissible land and water uses within the
coastnl zone which have a direct and sig-
nificant impact upon the coastal waters,

Useful background information concern-
ing this requirement appears in 15 CFR
920.12, which is incorporated into this
part by reference. Completion of this re-
quirement should be divided into two
distinct elements: a determination of
those land and water uses having a di-
rect and significant impact upon coastal
waters, and an identification of such
uses which the State deems permissible,

(1) Section 305(b) (4). In identifyinzx
those uses which have a “direct and sig-

Statutory citation:



nificant impact,” the State should define
that phrase in operational terms that
can be applied uniformly and consist-
ently, and should develop a method for
relating various uses to impacts upon
coastal waters. Existing, projected and
potential uses should be analyzed as to
the level and extent of their impact, be
it adverse, benign or beneficial, intra-
state or interstate. These impacts should
then be assessed to determine whether
they meet the definition of “direct and
significant impact upon coastal waters.”
{(These are the ones by which the bound-
aries of the coastal zone are defined.)
Those uses meeting that definition are
automatically subject to control by the
management program. -

(2) In determining which land and
water uses may be deemed permissible,
a State should develop a method for as-
suring that such decisions are made in
an objective manner, based upon evalua-
tion of the best available information
concerming land and water capability and
suitability. ‘This method should include
at a minimum:

(i) An inventory of significant natural
and man-made coastal resources, includ-

_ing  but not limited to, shorelands,
beaches, dunes, wetlands, uplands, bar-
rier islands, waters, bays, estuaries, har-
bors and their associated facilities. This
should not be construed as requiring
long-term, continuing research and base-
line studies, but rather as providing the
basic information and data critical to
successful completion of a number of re-
quired management program elements.

" States are encouraged, however, to con-
tinue research and studies as necessaty
to detect early warnings of changes to

coastal zone resources. It is recognized

that in some States a complete and de-
tailed inventory of such resources may
“be expensive and time consuming in re-
lation to the value of information
gathered in the development of the man-
agement program. Much information, of
course, already exists and should be in-
teprated into the inventory. The Secre-
tary, in reviewing this particular
requirement, will take into account the
nature and extent of the State's coast-
line, the funding available and existing
‘data sources.

(i1) An analysis or establishment of

a method for analysis of the capabil
ities of each resource for supporting
various types of uses (including the
capability for sustained and undimin-
~ 1shed yield of renewable resources), as
well as of the suitability for such re-
source utilization when evaluated in
conjunction Wwith other local, regional
and State resources and uses. Resource
capability analysis should include
physical, biological and chemical param-
eters as necessary.

“4iii) An analysis or establishment of
a method for analysis of the impact of
various resource uses upon the natural
environment (air, land and water),
Based. upon these analyses and appli-
cable Federal, State and local policies
and standards, the State should define
permissible uses as those which can be
reasonably and safely supported by the

resource, which are compatible with

surrounding resource utilization and

“which will have a tolerable impact

upon the envéronment. These analyses,
in part, will be provided through exist-
ing information -on environmental pro-
tection programs, and should be sup-
plemented to the extent necessary for
determmining the relationship between
land uses and environmental quality.
Where a State prohibits a use within
the coastal zone, or a portion thereof, it
should identify the reasons for the pro-
hibition, citing evidence developed in
the above analyses. It should be pointed
out that uses which may have a direct
and significant impact on coastal
waters when conducted close to the
shoreline may not have a direct and
significant impact when conducted
further inland. Similarly, uses .which
may be permissible in a highly indus-
trialized area may not be permissible in
a pristine marshland. Accordingly, the
definition may also be correlated with
the nature (including current uses) and
location of the land on which the use is
to take place. The analyses which the
State will undertake pursuant to this
section should also be useful in satisfy-
ing the requirements of § 923 13 through
§ 923.17.

§923.13 Areas of particular concern.

(a) Requirement. In order to fulfill the
requirements contained in Section 305
(1) (3), the management program must
show evidence that the State has made
an inventory and designation of areas
of particular concern within the coastal
zone. Such designations shall he based
upon a review of natural and man-made
coastal zone resources and uses, and

upon consideration of State-established

criteria which include, at a -minimum,
those factors contained in 15 CFR 920.13,
namely:

(1) Areas of unique, scarce, fragile or
vulnerable natural habitat, physical fea-
ture, historical significance, cultural
value and scenic importance;

(2) Areas of high natural productiv-

ity or essential habitat for living re-

sources, including fish, wildlife and the
various trophic levels in the food web
critical to their well-being;

(3) Areas of substantial recreational
value and/or opportunity;

(4) Areas where developments and
facilities are dependent upon the utiliza-
tion of, or access to, coastal waters;

(5) Areas of unique geologic or topo-
graphic significance to industrial or com-
mercial development;

(6) Areas of urban concentration
where shoreline utilization and water
uses are highly competitive;

(1) Areas of significant hazard. if des -

veloped, due to storms, slides, floods, ero-
sion, settlement, etc.; and

(8) Areas needed to protect, maintain
or replenish coastal lands or resources,
including coastal flood plains, aquifer re-
charge areas, sand dunes, coral dnd other
reefs, beaches, offshore sand deposnts and
mangrove stands.

(b) Comment. Statutory citation: See-’

tion 305(b) (3).

Such management program shall include
* ¢ * gn inventory and designation of areas

of particular concern within the coastal zone.

107

1687

Useful background information concern-
ing the requirement appears in 15 CFR
920:13, which is incorporated here by
reference. It should be emphasized that
the basic purpose of inventorying and
designating areas of particular concern
within the coastal zone is to express some
measure of Statewide concern ahout
them and to include them within the
purview of the management program.
Therefore, particular attention .in re-
viewing the management program will be
directed toward development by the State
of implementing policies or actlons to
manage the designated areas of particu-
lat concern.

§923.11  Guidelines on priority of usex.
- (a) - Requirement. The management

. brogram shall include broad policies or
guidelines governing the relative priori- |

ties which will be aceorded in particular
areas to at least those permissible land
and water uses identified pursuant to
§ 923.12. The priorities will be based upon
an analysis of State and local needs as
well as the effect of the uses on the area.
Uses of lowest priority will he specifically
stated for each type of area.

(h) Comment. Statutory cxtation Sec-
tion 304 (b) (5)

Such m;magement program shall . in-
clude * ¢ * broad guldelines on priority of
uses in particular areas, including specifically
those uses of lowest priority,

As pointed out in 15 CFR 920.15, the
priority pguidelines will set forth the
degree of State interest in the preserva-
tion, conservation and orderly develop-
ment of specific areas including at least
those areas of particular concern identi-
fied in §923.13 within the coastal zone,
and thus provide the basis for regulating
land and water uses in the coastal zone,
as well as a common reference point for
resolving conflicts. Such priority guide-
lines. will be the core of a successful
management program since they will
provide a framework within which the
State, its agencles, local governments
and regional bodies can deal with
specific proposals for development activ-
ities in various areas of the coastal zone.
In order to develop such broad guidelines,
the management program shall indicate
that a method has been developed and
applied for: (1) analyzing State needs
which can ‘be met most effectively and
efficiently through land and water uses
in the coastal zpne, and (2) determining
the capability: and suitability of meeting
these needs in specific locations in the
coastal zone: In analyzing the States’
needs, there shoulc be a determination
made of those requirements and uses
which have Statewide, as opposed to
Iocal, significance. Section 302(h) of the
Act states in part that land and water

"use programs for the eoastal zone should
. include “unified policles, eriteria, stand-

ards, methods and processes for dealing
with land and water use decisions of
more than local significance.” The in-
ventory and analyses of coastal resources
and uses called for in § 923.12 will provide
the State with most of the basie data

- needed to determine the specific loca-

tions ° where coastal resources are

capable and’suitable for meeting State-



wide needs. In addition, these analyses
should permit the State to determine

* possible constraints on development

which may be applied by particular uses.
The program should establish special
procedures for evaluating land use decl-
sions; such as the siting of regional
energy facilities, which may have a sub-
stantial iImpact on the environment. In
such “cases, the program should make
provision for the consideration of avafl-
able alternative sites which will serve the
need with a minimum adverse impact.
The identifying and ordering of use pri-
orities In specific coastal areas should
lead to the development and adoption of
State policles or guidelines on land and

- water use In the coastal zone. Such pol-

Icies or guidelines should be part of the
management program as submitted by
the State and should be consistent with
the State’s specified management pro-
gram objectives. Particular attention
should be given by the State to applying
these guidelines on use priorities within
those “areas of particular concern™ dese
ignated pursuant to §923.13. In addi-
tion, States shaill indicate within the
management program uses of lowest
priority in particular areas. including
guidelines associated with such uses.

§923.15 National interest in the siting
of facilities.

(a) Requirement. A management pro-
gram which integrates (through develop-
ment of a body of information relating
to the national Interest involved in such
siting through consultation with cogni-
zant Federal and regional bodies, as well
as adjacent and nearby States) the siting
of facilities meeting requirements which
are of greater than local concern into
the determination of uses and areas of
Statewide concern. will meet the re-
quirements of Section 306(c) (8)._

(b) Comment. Statutory citation: Sec-

tion 306(¢) (8) :

Prior to granting approval of a mannge-r

ment program submitted by a coastal State,
the Secretary shall find that * * * the man-
sgement program provides for adequate con-
sideration of the national Interest involved
in the siting of facilities necessary to meet
requirements whlch are other than local in
nature.

This policy reqmrement is intended to
assure that national concerns over fa-
cility siting are expressed and dealt with
in the development and implementation
of State coastal zone management pro-
grams. The requirement should not be
construed as compelling the States to
propose a program which acconnnodates
certain types of facilities, but to assure
that such national concerns are included
at an early stage in the State’s planning
activities and that such facilities not be
arbitrarily excluded or unreasonably re-

- stricted in the management program

without good and sufficient reasons. It
is recognized that there may or may not
be a national Interest associated with
the siting of facilities necessary to meet
requirements which are other than local
in nature. Requircments which are other
than local in nature shall be considered
those requirements which, when ful-
filled, result in the establishment of fa-
cilities designed clearly to serve more

than one locality (gencrally, the lowest
unit of local, general-purpose govern-
ment, excluding situationg such as with
cities and counties which exercise con-
current- jurisdiction for the same geo-
graphic areas). In order to provide as-
sistance to the States in completing this
requirement, a listing is presented below
which identifies those requirements
which are both (1) other than local in
nature, and (2) possess siting character-
istics in which, in the opinion of the
Secretary, there may be a clear national
interest. For each such need, there is 2
listing of assoclated facilitles. In addi-
tion, the principal cognizant Federal
agencies concerned with these facilities
are also listed. This list must not be con-
sidered inclusive, but the State should
consider each requirement and facility
type in the development of its manage-
ment program. Consideration of these
requirements and facilities need not be
seen as a separate and distinct element
of the management program, and the
Iisting Is provided to assure that the
siting of such facilities is not overlooked
or ignored. As part of its determination
of permissible uses in the coastal zone
(§ 923.12), as well as of priority of uses
(§ 923.14), the State will have developed
a procedure for inventorying coastal re-
sources and identifying their existing or
potential utilization for various purposes
based. upon capability, suitability and
impacl analyses. The process for re-
sponding .to the requirements of Section
306(c) (8) should be identical to, and
part of, the samg procedure. No separate
national interest “test” need be applied
and submitted other than evidence that
the listed national interest facilities have
been considered in a manner similar to

- all other uses, and that appropriate con-

sultation with the Federal agencies listed
has been conducted. As a preliminary to
adequate consideration of the na-
tional interest, the State must determine
the needs for such facilities. Manage-
ment programs must recognize the need
of local as well as regional and national
populations for goods and services which

1688

can be supplied only through the use of
facilities in the coastal zone in order
to make reasonable provision for such
facilities in light of the size and popu-
lation of the State, the length and char-
acteristics of its coast and the contribu-
tion such Statc is already making to
regional and natlonal needs. This will -
require the State to enter into discus-
sions with appropriate Federal agencles
and agencies of other States in the re-
glon, a process which should begin early -
in the development of the management
program so that the full dimensions of
the national interest may be considered
as the . State develops its program
(§ 923.31 and §923.32). The management
program should make reference to the
views of cognizant Federal agencies as
to how these national needs may be met
in the coastal zone of that particular
State. States should actively seek such
guidance from these Federal agencies,
particularly in view of the fact that all
management programs will be reviewed
with the opportunity for full comment
by all affected Federal agencies prior to
approval. It is recognized that Federal
agencies will differ markedly in their
abilities to articulate policies regarding
utilization of individual State's coastal
zones. NOAA's Office of Coastal Zone
Management will encourage Federal
agencies to develop policy statements re-
garding their perception of the national
interest in the coastal zone and make
these available to the States. The States
should also consult with adjacent and
nearby States which share similar or
common coastal resources or with re-
gional interstate bodies to determine how
reglonal needs may be met in siting fa-
cilities. Specific arrangements of “trade~
offs” of coastal resource utilization
should be documented with appropriate
supporting evidence. The importance of
this type of interstate consultation and

‘cooperation in planning cannot be over--

emphasized for it offers the States the
opportunity of resolving significant na-
tional problems on a regional scale with-
out Federal intervention.

Reguirements which are other than lnml in nafure and in the riting of which there may be a clear nafional inlerest (with
ociated facilities and engnizant Federal agencies)

Regquirements

Associated facilities

» Cognizant Federal Agencles

L Energy production and transmis- Oil and gas wells; stormge and distrl-  Federal
son. bution facililies;
. clear, conventional, and hydro-
electrde powerplants; deepwater
ports.

Energy _ Administration,
Federal Power Commission, Bu-
reaun of Land Management, Atomic
Energy Commission, Maritime Ad-
ministration, Geolopicnl Survey,

« Department of T on,
Caorps of Engineers.

refineries; nu-

2. Recreation (of an Interstat: ture).. National h, parks, forests; National Park Service, Forest Serv-
- Jarge and oulstanding beaches mul Ice, Bureau of Outdoor Recreation.
recrentional watertronts, wildlife .
T 1 n-srrvc&m 1) alrports, aids Federsl IMigh 1! Adwministration
3. Tolerstale transporiation......... ... nterstate ways, alrports, | ighwdy mindstes .
1o nnvignt.i:;n; ;z;'s and harbors, Federal Aviation Administration,
roilroads. Coast Guard, Corps of Engineers,
. Maritima  Administration, - Inter-
state Commerce Commission.
4 Production of food and fiber.. .. ... Prime agricultural land and facill- 8¢il Conscrvation Service, Forest

ties: forests; marieuiture facilities;

fisheries.

Preservation of life A— Flood d slor
& sad WW“Y mm wx;lrmng facilities.

Service, Fish and Wildiife Service,
National Marine Fisheries Servlre.

Corps of Engineers, Federal |
ance A(lmlmslrmum NOAA,
Conservation Servi

.lon facill-

€. Natlonal defense and aerospace.__... Military installations: defense man- Department of l)elense. NASA.

uiacturing

facilitles;  neros)

launching and tracking facilities.

7. Nistorie, cultural, esthetic and con- Llistoric sites; natural areas; areas of
unique cnlturl significance; wild-

servation values.

8. Mineral

National Register of ITistoric Places,
National Park Qervlce Fish and

life refuges; areas of species and  Wildlife Service, National Marine
hahilat presecvation. Fisherles be.r'lm. .
‘Mineral ext i facilities ded” B of Mines, G l Survey.

1o directly support actlivity.
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§923.16 Area designation for preserva-
tion and restoration. .

(a) Requirement. In order to fulflll the
requirement contained in Section 306(c)
(9), the management program must show
evidence that the State has developed
and applied standards and criteria for
the designation of areas of conservation,
recreational, ecological or esthetic values
for the purpose of preserving and restor-
ing them.

(b) Comment. Statutory citation: Sec-
tion 306(c) (M :

Prior to granting approval of a manage-
ment program submitted by a coastal State,
the Secretary shall ind that * * * the man-
agement program makes provision for pro-
cedures whereby specific areas may be desig-
nated for the purpose of preserving or
restoring them for their conservation, recre-
ation, ecological or esthetic values.

(1) This requirement is closely linked
to that contained in § 923.13, dealing with
designation of areas of particular con-
cern. Unless the State can make a com-
pelling case to the contrary, all areas
designated according to the methods
called for in this part shall also be con-
sidered as areas of particular concern.

(2) This requirement is reasonably
self-explanatory. The State must de-
velop procedures for the designation of
areas with certain characteristics. The
State, in doing so, must:

(1) Establish standards and criteria for
the possible designation of coastal areas
intended for preservation or restoration
because of their conservation, recrea-
tional, ecological or esthgtic values, and

(il) Apply those standards and criteria
to the State's coastal resources. (In this,
the Ilnvenlory associated with the re-
quirement of § 923.13 will be most help-
ful)

(3) The requirement of the statute
goes to the procedures rather than sub-

stance; the fact that a State may be
unable to move rapidly ahead with a
program of preservation or restoration
will not prevent the program from being
approved. The State should also rank in
order of relative priority areas of its
coastal zone which have been designated
for the purposes set forth in this section.
As funds become available, such a rank-
ing will provide a set of prioritles for
selecting areas to be preserved or re-
stored.

§923.17 Local regulations and uses of
regional henefit.

(a). Requirement. In order to fulfill
the requirement contained in Section
306(e) (2), the management program
must show evidence that the State has
developed and applied a method for de-
termining uses of regional benefit, and
that it has established a method for as-
suring that local land and_water use
controls in the coastal zone do not un-
reasonably or arbitrarily restrict or ex-
clude Lthose uses of regional benefit.

(h) Comment. Statutory citation: Sec-
tion 306te) (2}

Prior to granting approval, the Secretary
shall also find that the program provides
® ¢ * for a method of assuring that local
land and water use regulations within the
coastal zone do not unreasonably restrict or

oxcludo- land and water uses of reglonal
benefit.

This requirement is intended to prevent
local land and water use decisions from
arbitrarily excluding certain land and
water uses which are deemed of impor-
tance to more than a single unit of local
government. For the purposes of this re-
quirement, a use of regional benefit will
be one which provides services or other
benefits to citizens of more than one unit
of local, general-purpose pgovernment
{(excluding situations such as In citles
and counties which exercise jurisdiction
over the same geographic areas). In
order to assure that arbitrary exclusion
does not occur, the State must first

identify those uses which it perceives

will affect or produce some regional
benefit. This designation would normally
be cerived from the inventory and anal-
ysis of the uses contained in §923.12. In
any event, however, these uses should
include those contained in the table of
§ 923.15. In addition, the State may
determine that certaln land and water
uses may be of regional benefit under
certain sets of circumstances; the State
should then establish standards and

_criteria for determining when such con-

ditions exist. There should be no blanket
exclusion or restrictions of these uses in
areas of the coastal zone by local regu-
lation unless it can be shown that the
exclusion or restriction is based upon
reasonable considerations of the suit-
ability of the area for the uscs or the
carrying capacity of the area. The re-

-quirement of this section- does not ex-

clude the possibility that in specific areas

certain uses of regional benefit may be-

prohibited. However, such exclusions
may not be capriclous. The method by
which thé management program will
assure that such unreasonable restric-
tions or exclusion not occur in local land
and water use decisions will, of course,
be up to the State, but it should include
the preparation of standards and criteria
relating to State interpretation of '‘un-
reasonable restriction or exclusion”, as
well as the establishment of a continuing
mechanisms for such determination.

Subpart C—Authorities and Organization

§923.20 General.

This subpart deals with requirements
that the State possess necessary authori-
ties to control land and water uses and
that it be organized to implement the
management. It should be emphasized
that before final approval of a coastal
zone management program can be given
by the Secretary of Commerce, the au-
thorities and organizational structure
called for in the management program
must be in place. Preliminary approval,
however, can be given to a proposal
which will require subsequent legislative
or executive action for implementation
and eligibility for administrative grants
under Section 306.

§923.21 Means of exerting Siate control
over land and water uses.

(a) Requirement. In order to fulfill
the requirements contained in Sections

"305(b} (4) and 306(c)(7), the manage-

ment program must show evidence that
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the State has identified a means for con- .
trolling each permissible land and water
use specified in § 923.12, and for preclud-
ing land and waler. uses in the coastal
zone which are not permissible. The
management program should contain a
list of relevant constitutional provisions, -
legislative enactments, regulations, judi-
cial decisions and other appropriate offi-
cial documents or actions which estab-
lish the legal basis for such controls, as
well as documentation by the Governor
or his designated legal officer that the
State actually has and is prepared to im-
plement the authorities, including those
contalned in Section 306(d), required to
implement the objectives. policies and
individual components of the program.

(b) Comment. Statutory citation:
Section 305(b)(4) :

Such management program shall include
® ¢ ¢ an {identification of the means by
which the State proposes to exert control
over the land and water uses referfed to in
paragraph (2) of this subsection, including a
listing of relevant constltutional provisions,
legislative enactments, regulations and judi-
clal decislons;

Statutory citation: Section 306(c) (7):

Prior to granting approval of a manage-
ment program submitted by a coastal State,
the Secretary shall find that * * * the
State has the authorities necessary to, im-
plement the program, including the author-
ity required under subsection (d). of this
section.

Useful information concerning this re-
quirement appears in 15 CFR 920.14,
which 1s incorporated into this part by
reference. The key words in this require-
ment are, “to exert control over the
land and water uses.” This reflects the
Congressional finding that the “key to
more effective protection and use of the
land and water resources of the coastal
zone is to encourage the States to exer-
cise their full authority over the lands
and waters in the coastal zone * * *.”
It is not the intent of this part to specify
for the States the “means” of control;
this is a State responsibility. The State
must, however, describe in the manage-
ment program its rationale for develop-
ing and deciding upon such “means.”
The “means’ must be capable of actually
implementing the objectives, policies
and individual components of the man-
agement program. As such, requirements
shall be reviewed in close conjunction
with § 923.24, 923.25 and § 923.26, relat-
ing to actual dquthorities which the State
must possess. The management program
should also indicate those specific land
and water uses over which authority,
jurisdiction or control will be exercised
concurrently by both State and Federzl
agencies, particularly those uses affecting
water resources, submerged lands and
navigable waters. The management pro-
eram must provide for control of land
and water uses in the coastal zone, al-
though the exercise of control may e
vested in, or delegated to. various agen-
cies or local government. As part of thz
approval of a management program, the
Secretary must find that the means for
controlling land and water uses identi-
fied in §923.21 are established and in
place, and that the means include the



authorities conlained in §92324 and
§ 923.25. This finding will be based upon
documentation by the Governor of the
coastal State or his designated legal offi-
cer that the State possesses and is pre-
pared to implement the reqmsxte au-
thorities. :

8§ 923.22 Organizational siructure to im-
b t the ¥ program.

; (3) Requirement. In order to fulfili the -

Tequirement countained in Section 305(b)
(6), the management program must con-
tain a description of how the State is or-
ganized to implement the authorities
identified in § 923.21. In addition, the
management program must contain a
eertification by the Governor of the
State or his designated legal officer that
the Stale has established its organiza-
tional structure to implement the man-
agement program.

(b) Comment. Statutory citation: Sec-
tion 305¢b) (6):

Such management program shall in-
clude * * * g description of the organizationat
structure proposed to implement the man-
egement program, including the responsi-
bilities and interrelationships of local, area-
wide, State, regtonal and interstate agencies
in the management process.

Statutory citation: Section 206(c) (6) :

" Prior to granting approval of 8 manage-
ment program submitted by a coastal State,
the Secretary shall find that * * * the State
is orgonized to implement the management
program required under pmgraph (1) of this
subsection.

Useful background informat;ion and
guidance concerning this requirement

appears in 15 CFR 920.16, which is in--

corporated into this part by reference.
The legislative history of the Act makes
it clear that the States should be ac-
corded maximum flexibility in organiz-
ing for implementation of their coastal
zone management programs. Thus,
neither the Act nor this part provide an
organizational model which must be fol-
lowed. While individual State programs
may have a wide range of interstate,
State, local or areawide agency roles to
play, the program will be reviewed closely
for assurance that it constitutes an or-
ganized and unificd program. Consistent
with this principle, there must be a clear
point of responsibility for the program,
although program implementation may
be undertaken by several State entities.
In those cases, where a complex inter-
agency and intergovernmental process is
established, the State must submit a de-
scription. of roles and responsibilities of
each of the participants and how such
- roles and responsibilitics contribute to a
unified coastal zonc management pro-
gram. This description should be suf-
ficiently detailed to demonstrate that a
coherent program structure has been
proposed by the State and the State is
‘prepared to act in accordance with the
objectives of the management program.
Although the Act does not prescribe the
creation of a central management agency
at the State level, it envisions the
crealion of a coastal zone management
- entity that has adequate legislative and/
or executive authority to implement the

policies and requirements mandated in

the Act. Review of the management pro-
gram for compliance with this require-
ment will be undertaken as a single re-
view with review of the tequirements
contained in § 92331, full participation
by interested bodies in adoption of man-
agement programs, and § 923.23, desig-
nation of a single State agency.

§923.23 Designation of a single agency.

(2) Requirement. In order to fulfill the
requirement of Section 306(c) (5), the
management program must contain ap-
propriate documentation that the Gov-
ernor of the coastal State has designated
2 single agency to be responsible for re-
ceiving and administering grants under
Section 306 for implementing an ap-
.proved management program.

(b) Comment. Statutory citation: Sec-
tion 306(c) (5):

Prior to granting approval of a manage-
ment program submitted by a coastal State,
the Secretary shall find that * * * the Gov-
ernor of the State has designated a single
sgency to receive and administer the grants
for implementing the management program
aaqnixed under paragraph (1) of this subsec-

oD,

_ This requirement is closely related to
" that contained in § 923.22, relating to a
description of the organizational struc-

ture which will implement the manage-

ment program. While this requirement is
self-explanatory, it should be pointed out
that States will undoubtedly come for-
ward with a wide variety of organiza-
tional structures to implement approved
management programs. Some will prob-
ably be quite complex, utilizing a variety
of control techniques at 2 humber of gov-
ernmental levels. Nothing in this part
should be construed as limiting the op-
tions available Lo a State for implement-
ing its program. The purpose of the re-
quirement is simply to identify a single
agency which will be fiscally and pro-
grammatically responsible for receiving
and administering the grants under Sec-
tion 306 to impl=ment the approved man-
agement program.

§923.24 Authorilics to admlmslu- land

. and water usecs, control development

and resolve conflicts.

(a) Requiremeni. (1) The manage-
ment program must contain documenta-
tion by the Governor or his designated
legal officer that the agencies and gov-
ernments chosen by the State to admin-
ister the management program have the
authority to administer lIand and water
regulations, control development in ac-
cordance with the management program
and to resolve use conflicts.

(b) Comment. Statutory citation: Sec-
tion 306(d) (1) :

Prior to granting approval of the manage-
ment program, the Scerctary shall find that
the State, acting through its chosen sgency
or agencies, including local governments,
areawide agencies designated under Section
204 of the Demonstration Cities and Metro-
politan Development Act of 1988, regional
arencies, or interstate agencies, has authority
for the management of the coastal zone in
accordance with the management program.
Such authority shall include power ® * * {o
administer land and water use regulations,
control development in order to ensure
compliance with the management program
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and to resolve conflicts among competing

uses * * %

This requirement shall be reviewed in
close conjunction with that of §§923.21,
92325 and § 923 26. dealing with auther-
ities which the State’s organizational
structure must possess in order Lo ensure
implementation of the management pro-
gram. The language of this requirement
makes it clear that the State may choose
to administer ‘its program using a va-
riety of levels of governments and agen-
cies, but that if it does, the State must
have available to it the authorities spec-
ified.
§932.25
sition.
(3) Requirement. The management
program shall contain documentation
by the Governor or his designated legal
officer that the agency or agencies, in-

Authorities for property acqui-

_cluding local governments, areawide

agencies, regional or interstate agen-
cies, responsible for implementation of
the management program have available
the power to acquire fee simple and less -
than fee simple interests in lands, waters
and other property through condemna-
tion or other means where necessary to
achieve conformance with the manage-
ment program. Where the power in-
cludes condemnation, the State shall so
indicate. Where the power includes other
means, the State shall specifically iden-
tify such means.

(b) Comment. Statutory citation: Sec-
tion 306(d) (2) :

Prior ta granting approval of the manage-
ment pi . the Secretary shall find that
the State, acting through its chosen agency
or agencies, including local governments,
areawide agencles designated under Section
204 of the Demonstration Citles and Metro-
politan Development Act of 1968, regional
agencies or interstate sgencies, has authority
for the management of the coastal zone in -
accordance with the management program.

.Such authority shall include power * * ® o

acquire fee simple and less than fee simple
interests in lands, waters and other prop-
erty through condemnation or other means
‘when necessary to achieve conformance with
the management program * * *.

In most cases, it will not be necessary
to acquire fee simple ownership. Nor-
mally, appropriate use restrictions will
be adequate to achieve conformance with
the program. In other cases, an ease-
ment may be necessary to achieve con-
formance with the management pro-
gram. Where acquisition is necessary,
this section contemplates acquisition by
condemnation or through other means.
However, the mere authorily to acquire
an interest in lands or waters by pur-
chase from a willing vendor will not be
sufficient in cases where the acquisition
of interests in real property is a neces-
sary and Integral part of the program.
In such cases, the power of condemna-
tion need be no broader than necessary
to achieve conformance with the pro-
gram. For example, if a State’s program
includes provisions expressly requiring -
that power transmission lines and pipe-
lines be located in specified energy and
transportation corridors to minimize en-
vironmental impact, and for State ac-



‘

quisition of such transportation corri-
dors, then the State should have the
power to acquire corridors for such pur-
poses through condemnation. It is not
necessary that the power to acquire real
property be held by any one particular
agency involved in implementing the
management program. The authority
must, however, be held by one.or more
agencies or local governments with a
statutory responsibility to exercise the
authority without undue delay when
necessary to achieve conformance with
the management program,

§923.26 Techniques for control of land

und water uses.

(a) Requirement. The management
program must contain documentation by
the Governor or his designated legal of-
ficer that all existing, projected and po-
tential land and water uses within the
coastal zone may be controlled by any
one or & combination of the techniques
specified in Section 306(e) (1),

(b) Comment. Statutory citation:
Section 306(e) (1) :

Prior to granting approval, the Secretary
shall also find that the program provides
¢ o & for any one or a combination of the
following general techniques for control of
land and water uses within’' the coastal
zone:

(1) Section 306(e) (1) (A) “State es-
tablishment of criteria and standards for
local implementation, subject to admin-
istrative review and enforcement of com-
plance.” This option requires the State
to establish general criteria and stand-
+ ards within the framework of the constal
zone program for implementation by
local government. Such criteria and
standards would provide for application
of criteria and standards to specific local
conditions. Implementation by a local
unit of government would consist of
adoption of a suitable local zoning ordi-
nance or regulation, and enforcement
on a continuing basis. Administrative
review at the State level requires pro-
vision for review of 16cal ordinances and
regulations and local enforcement ac-
tivity for consistency with the criteria
and standards as well as programs, not
review of specific cases on the merits. In
the event of deficiencies either in regu-
Iation or local enforcement, State en-
forcement of compliance would require
either appropriate changes in local reg-
ulation or enforcement or direct State
intervention.

(2) Section 306(e)(1)Y(B) “Direct
State land and water use planning and
regulation.” Under this option the State
would become directly involved in the
establishment of detailed land and water
use regulations and would apply these
regulations to individual cases. Initial
determinations regarding land and water
use in the coastal zone would be made
at the State level. This option pre-
empts the traditional role of local gov-
ernment in the zoning process involving
lands or waters within the coastal z mne.

(3) Section 3%6(e) (1) (C) *“State ad-
ministrative review for consistency with
the management program of all develop-

ment plans, projects, or land and water
regulations, including exceptions and
variances thereto proposed by any State
or local authority or private developer,
with power to approve or disapprove af-
ter public notice and an opportunity for
hearings.” This option leaves the local
unit of government free to adopt zoning
ordinances or regulations without State
eriteria and standards other than the
program {tself, but subjects certain ac-
tions by the local unit of government to
automatic State review, including public
notice and & hearing when requested by
a party. Such actions include;

(1) Adoption of land and water use
regulations, ordinarily in the form of a
zoning ordinance or regulation.

(i) Granting of an exception or vari=
ance to a zoning ordinance or regulation.

(1i1) Approval of a development plan
or project proposed by a private develop-
er, This may be defined to exclude ap-
proval of minor projects, such as small
residences or commercial establish-
ments, or those which do not have a
significant impact.

(4) 1t should be noted tha.t State re-
view is for consistency with the manage-
ment program, not of the merits or of
the facts on which the local declsion is
based.

(5) The State may choose to utilize
only one of the specified techniques, or
more than one, or a combination of them
in different locations or at different
times. Within the parameters set forth
in the requirement, there i{s a large va~
riety of tools which the management
program could adopt for controlling land
and water uses. The program should
identify the techniques for control of
land and water uses which it intends to
use for existing, projected and potential
uses within the coastal zone, This re-
quirement will be reviewed in close con-
junction with those contained in §§ 923.
21, 923.24 and 923.25, dealing with State
authorities to implement the manage-
ment program.

Subpart D—Coordination
§923.30 General.

One of the most critical aspects of the
development of State coastal zone man-
agement programs will be the ahility of
the States to deal fully with the network
of public, quasi-public and private bodies
which can assist in the development
process and which may be significantly
impacted by the .implementation of the
program, Each State will have to develop
its own methods for accommodating, as
appropriate, the varying, often conflict-
ing interests of local governments, water
and air pollution control agencies,
regional agencies, other State agencies
and bodies, interstate organizations,
commissions and compacts, the Federal
government and interested private
bodies. It is the intent of these require-
ments for coordination with govern-
mental and private bodies to assure that
the State, in developing its management
program, is aware of the full array of
interests represented by such organiza-
tions, that opportunity for participation
was provided, and that adequate con-
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sultation and cooperation with gh
bodies has taken place and will continue
in the future.

§ 923.31 Full participation {
bodies in the adoption o
ment programs.

(a) Requirement. In order to tulﬂll the
requirement, contained In section 306(¢)
(1), the management program must
show evidence that:

(1) The management program has
been formally adopted in accordance
with State law or, in its absence, admin-
istrative regulations;

(2) The State has notified and pro-
vided an opportunity for full participa.
tion in the development of its manage-
ment program to all public and private
agencies and organizations which are 11«
able to be affected by, or may have a
direct interest in, the management pro-
gram. The submission of the managre-
ment program shall be accompanied by a °
list identifying the agencies and organi-
zations referred to in paragraph (a)(2)
of this section, the nature of their in- .
terest, and the opportunities afforded
such agencles and organizations to par-
ticipate in the development of the man-
agement program. These organizations
should include those identified pursuant
to § 923.32, which have developed local,
areawide or interstate plans applicable
to an area within the coastal zone of the
State as of January 1 of the year in which
the management program is submlt'ced
for approval; and

(3) The management program will
carry out the policies enumerated in sec- '
tion 303 of the Act.

(b) Comment. Statutory citatlon: Sec-
tlon 306(c) (1) :

Prior to granting approval of & manage-
ment program sulinitted by a coastal State,
the Secretary shall find that * ¢ * (t)he State
has developed and adopted a management
program for its coastal zone In accordance
with rules and regulations promulgated by
the Sccretary, after notice, and with the op- .
portunity of full participation by relevant
Federal agencies, State agencies, local gov-
ernments, regional organizations, port au-
thorities, and other interested parties, pub-
lic and private, which is adequate to carry
out the purposes of this title and 18 consist.
ent with the policy declared in section 303
of this title.

This requirement embodies the actual
approval by the Sceretary of Commerce
of a State’s coastal zone managemed
program pursuant to all of the terms
of the Act, plus associated administrative
rules and repulations. As the operative
section, it subsumes all of the require-
ments included in this part, which shall
be considered the “rules and regulations
promulgated by the Secretary” men-
tioned in section 306(c) (1). The citation,
however, also includes some specific ad-
ditional requirements, for which guid-
ance and performance criteria are
necessary. These additional requirements
include:

(1) Adoption of the management pro-
gram by the State. The management pro-
gram must demonstrate that it repre-
sents the official policy and objectives of

the State. In general, this will require

relevant
manage-



documentation in the management pro-

gram that the State management entity
has formally adopted the management
program in accordance with either the
rules and procedures established by
statute, or in the absence of such law,
administrative regulations.

(2) Opportunity for full participation
by relevant Federal agencies, State agen-
cies, local governments, regional orga-
nizations, port authorities, and other
interested parties, public and private. A
‘major thrust of the Act is its concern for
full participation and cooperation in the -
development and implementation of
management programs by all inferested

* and affected agencies, organizations and

individuals. This is specifically included
in the statement of national policy in
section 303(c). The State must provide
evidence that the listed agencies and .
parties were, in fact, provided with an
opportunity for full participation. It will
be left to the States to determine the
method and form of such evidence, but
it should contain at a minimum:

(1) A listing, as comprehensive as pos-
sible, of all Federal and State agencies,
local governments, regional organiza-
tions, port authorities and public and .
private organizations which are likely to
be affected by, or have a direct interest
in, the development and implementation
of a management program (including
those identified in § 923.32), and

(1i) A listing of the specific interests®
of such organizations in the development
of the management program, as well as
an identification of the efiorts made to
involve such bodies in the development
process.

{a) “Opportunity for full par l.lclpa-
tion” is interpreted as requiring partici-
pation at all appropriate stages of man-
agement program development. The as-
sistance which can be provided by these
public and private organizations can
often be significant, and therefore con-
tact with them should be viewed not
only as a requirement for approval, but
as an opportunity for tapping available
sources of information for program de-
velopment. Early and continuing con-
tact with these agencies and organiza- -
tions is both desirable and necessary. In
many cases it may be diflicult or impos-
sible to identify all interested parties
early in the development of the State's
program. However, the public hearing
requirement of § 923.41 should afford an
opportunity to participate to interested
persons and organizations whose interest
was not initially noted.

(3) Consistency with the policy de-
clared in section 303 of the Act. In order
to facilitate this revicw, the State’s man-
agement program must indicate specifi-
cally how the program will carry out the
policies enumerated in section 303.°

§923.32 Consultation and coordination’
with other plauning.

(a) Requirement. In order to {ulfill the
requirements contained in section 306(c)
(2), the management program must in-
clude:

(1) An identification of those entities
mentioned which have plans in effect on
January 1 of the year submitted,

(2) A listing of the specific contacts
made with all such entitles in order to
coordinate the management program
with their plans,

(3) An idenlification of the conflicts
with those plans which have not been
resolved through coordination. and con-
tinuing actions contemplated to attempt
to resolve them. and

(4) Indication that a regular consul-
tive mechanism has been established and
is aetive, to undertake coordination be-
tween the single State agency designated
pursuant to § 923.23, and the entities in
paragraph (B) of Section 306(c) (2).

(b) Comment. Statutory citation:
Section 306(c) (2) :

“Prior to granting approval of a manage-~
ment program submitted by a coastal State,
the Secretary shall find * * * that the State
has:

(A) Coordinated its program with local,
areawide and interstate plans applicable to
areas within the coastal zone existing on
January 1 of the year in which the States
management program s submitied to the
Secretary, which plans have heen developed
by a local government, an areawide agency
designated pursuant to regulations estab-
lished under section 204 of the Demonsira-
tion Cities and Metropolitan Development
Act of 1966. a regional agency, or an inter-
state agency: and

(B) FEstablished an eﬂectlve mechanism
for continulng consultation and coordina-
tion between the management agency desig-
nated pursuant to paragraph (5) of this
subsection and with local governments,
interstate agencles, regional agencies and
areawide agencies within the coastal zone to
assure the full participation of such local
governments and agencies In carrying out

‘the purposes of this ti

Relevant background information on
this requirement appears in 15 CFR
920.45(f), and is incorporated by refer-
ence herein. While the State will exercise
its authority over land and water uses of
Statewide significance in the coastal zone
by one or more of the techniques set
forth in § 923.28, the State management
program must be coordinated with exist-
ing plans applicable to portions of the
coastal zone. It should be noted that this
section does not demand compliance of
the State program with loecal plans, but
the process envisioned should enable a
State not only to avoid conflicts and am-
biguities among plans and proposals, but
to draw upon the planning capabilities
of a wide variety of governments and
agencies. Coordination implies a high
degree of cooperation and consultation
among agencies, as well as a mutual will-
ingness on the part of the participants
to accommodate their activities fo the
needs of the others in order to carry out
the public interest. Perceptions of the
public good will differ and it is recognized
that not all real or potential confiicts can
be resolved by this process. Nevertheless,
it is a necessary step. Effective coopera-
tion and consultation must continue as
the management program is put into
operation so that local governments, in-
terstate, regional and areawide agencies
can continue to participate in the carry-
ing out of the management program. The
“plans” referred to in (A) shall be con-
sidered those which have been officially
adopted by the entity which developed
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them, or which are commonly recognized
by the entity ns a guide for action. The
list of relevant agencies required under
§92331 will be of use in meeting this
requirernent. It will enable the State to
identify those entities mentioned in (A)
which have such plans and to provide
evidence that coordination with them
has taken place. The process envisioned
should not only enable a State to avoid
conflicts between its program and other
plans applying within its coastal zone,
but to draw upon the planning capabili-
ties of a wide variety of local govern-
ments and other agencies. In developing
and implementing those portions of the
program dealing with power transmission
lines, pipelines, interstate transportation
facilities and other facilities which will
significantly impact on neighboring
Slates of a region, particular attention
should be paid to the requirements of this
section. .

Subpart E—Miscellaneous

§ 923.40 General

The requirements in this subpart do
not fall readily into any of the above
categories but deal with several impor-
tant elements of an approvable man-

. agement program. They deal with publie

hearings in development of the manage-
ment program, gubernatorial review and
approval, segmentation of State pro-
grams and applicability of water and
air pollution control requirements.

§923.41 Public hearings.

(a) Requirements. In order to fulfili
the requirement contained in section
306(c) (3), the management program
must show evidence that the State has
held public hearings during the devel-
opment of the management program
Tollowing not less than 30 days notifica-
tion, that all documents associated with
the hearings are conveniently available
to the public for review and study at
Jeast 30 days prior to the hearing. that
the hearings are held in places and at
times convenient to affected populations.
that all citizens of the State have an
opportunity to comment on the total
management program and that a report
on each hearing be prepared and made

-available to the public within 45 days.

(b) Comment. Statutory citation: Sec-
tion 306(c) (3):

Prior to granting approval of a manage-
ment program submitted by a coastal State,
the Secretary shall ind that ¢ * ¢ (t)he
State has held public hearings on the de-
velopment of the managemeut program.

Extensive discussion and statements of

policy regarding this requirement ap-

pears in §$§920.30, 92031 and 920.32,.

which is incorporated herein by refer-

ence.

§923.42 Gubernalorial review and ap-
proval.

(a) Requirement. In order to fulfill the
requirement contained in section 306(c)
(4), the management program must con-
tain a certification signed by the Gover-
nor of the coastal State to the effect that
he has reviewed and approved the man-
agement program and any amendments
thereto. Certification may be omitted in



the case of a program submitted for pre-
liminary approval.

(b) Comment. Statutory citation: Bec-
tion 306(c) (4):

Prior to granting approval of a manage-
ment program submitted by a coastal State,
the Secretary shall find that * * ¢ the man-
agement program and any changes thereto
have been reviewed and approved by the
QGovernor.

‘This requirement is self-explanatory.
§ 923.43 Scgmentation.

(&) Requircment. If the State intends
to develop and adopt its management
program in two or more scgments, it shall
advise the Secretary as early as prac-
ticable stating the reasons why segmen-
tation is appropriate and requesting his
approval. Each segment of a management
program developed by segments must
show evidence (1) that the State will
exercise policy control over each of the
segmented management programs prior
to, and following their integration into
a complete State management program,
such evidenee to include completion of
the requirements of § 923.11 (Boundaries
of the constal zone) and § 923.15 (Na-
tional interest In the siting of facilities)
for the State’s entire coastal zone, (2)
that the segment submitied for approval
includes a geographic area on both sides
of the coastal land-water interface, and
(3) that a timetable and budget have
been. established for the timely comple-
tion of the remaining segments or
segment.

(b)Y Comment. Statutory citalion: Sec~
tion 306(h) :

At the discretion of the State and with
tho approval of the Secretary, a manage-
ment program may be developed and adopt-
ed In segments so that immediate attention
may be devoted to those areas within the
coastal zone which most urgently need man-
agement programs: Provided, That, the State
adequately provides for the ultimate coordi-
natlon of the vartous segments of the mane-
agement program into a single, untfied pro-
gram, and that the unifled program will be
gompleted as soon as reasonably practica-

le. :

(1) This section of the Act reflects a
recognition that it may be desirable for
a State to develop and adopt its man-
agement program in segments rather
than all at ence because of a relatively
long coastline, developmental pressures
.or public support in specific areas, or
earlier regional management programs
developed and adopted. It is important
to note, however, that the ultimate ob-
jective of segmentation is completion of
a management program for the coastal
zone of the entire State in a timely
fashion. Segmentation is at the State's
option, but requires the approval of the
Secretary. States should notify the Sec-
retary at as early a date as possible re-
ganding intention to prepare a manage-
ment program in segments.

(2) Continuing involvement at the
State as well as locul level in the de-
velopment and implementation of seg-
mented programs is essential, This em-
phasis on State participation and co-
ordination with the program as a whole

should be refiected in the individual seg-

ments of 8 management program. Re-
gional agencies and local governments
may play a large role in developing and
carrying out such segmented programs,
but there must be a continuing State
voice throughout this process. This State
involvement shall be expressed in the
first segment of the management pro-
gram in the form of evidence that (1) the
boundaries of the coastal zone for the
entire State have been defined (pursuant
to § 923.11) and (ii) there has been ade-
quate consideration of the national in-
terest involved in the siting of facilltles
necessary to meet requirements which
are other than local in nature (pursuant
to § 023.15) for the State’s entire coast-
al zone. These reguirements are de-
signed to assure that the development of
a Statewide coastal zone management
program proceeds in an orderly fashion
and that segmented programs reflect ac-
curately the needs and capabilities of
the State’s entire coastal zone which are
represented in that particular segment.

(3) The Act’s intent of encouraging
and assisting State governments to de-
velop a comprehensive program for the
control of land and water uses in the
coastal zone is elear. This intent should
therefore apply to segments as well, and
segmented management - programs
should be’ comprehensive in nature
and deal with the relationship between
and among land and water uses. No ab-
solute minimum or maximum geographic
size limitations will be established for
the area of coverage of a segment. On
the one hand, segments should include
an arca large enough to permit compre-
hensive analyses of the attributes and
limitations of coastal resources within
the segment of State needs for the util-
ization or protcction of these rescirces
and of the interrelationships of such util-
izations, On the other hand, it is not
contemplated that a segmented man-
agement program will be developed sole-
ly for the purpose of protecting or con-
trolling a single coastal resource or use,
however desirable that may be.

(4) One of the distinguishing features
of a coastal zone management program
is its recognition of the relationship be-
tween land uses and thelr effect upon
coastal waters, and vice versa. Segments
should likewise recognize this relation-
ship between land and water by includ-
ing at least the dividing line between
them, plus the lands or waters on either
side which are mutually affected. In the
case of a segment which Is predominant-
ly land, the boundaries shall include
those waters which are directly and sig-
nificantly impacted by land uses in the
segment. Where the predominant part
of the segment is water, the boundaries
shall include the adjacent shorelands
strongly influenced by the waters, includ-
ing at least transitional and inter-tidal
areas, salt marshes, wetlands
beaches (or similar such areas in Great
Lake States).

(5) Semnented management programs
submitted for approval will be reviewed
and approved in exactly the same man-
ner as programs for complete coastal
zones, ulilizing the same approval crl-
teria, plus those of this section.
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§923.4% Applicability of air and water
pollution control requirements.

(a) Requirement. In order to fulfil
the requirements contained in Section
307(f) of the Act the management pro-
gram must be developed in close coordi-
nation with the planning and regulatory
systems being implemented under the
Federal Water Poljution Control Act and
Clean Air Act, as amended, and be con-
sistent with applicable State or Federal
water and air pollution control stand-
ards in the coastal zone. Documentation
by the oflicial or officials responsible for
State implementation of air. and water
pollution control activities that those re-
quirements have been incorporated inte
the body of the coastal zone management
program should accompany submission
of the management program.

(b) Comment: Statutory cltation:
Section 307(f): ;

Notwithstanding any other provision of
this title, nothing in this title shall in any
way affect any requirement (1) established
by the Federal Watcer Pollution Control Act,
a8 amended, or the Clean Air Act, as amend-
ed, or (2) established by the Federal govern-
ment, or any State or local government pur-
suant to such Acts. Such requirements shall
be incorporated in any program developed
pursuant to this title, and shatl be the water
pollution control requirements and air pol-
lution control requirements applicable to
such program.

(1> The basic purpose of this require-
ment is to ensure that the management,
program does not conflict with the na-
tional and State policies, plans and regu-
lalions mandated by the Federal Water
Pollution Control Act, as amended, and
the Clean Air Act as amended. The pol-
icies and standards adopted pursuant to
these Acts should be considered essentinl
baselines against which the overall man-
agement program is developed. This is a
specific statutory requirement that re-
flects the overall coastal zone manage-
ment objective of unified state manage-
ment of environmental laws, regulations
and applicable standards. To this end,
management programs should provide
for continuing coordination and cooper-
ation with air and water programs dur-
ing subsequent administration of the ap- -
proved management program.

(2) There arc also significant oppor-
tunities for developing working relation-
ships between air and water quality
agencies and coastal zone management
programs. These opportunities include
such activities as joint development of
Section 208 areawide waste treatment
management planning and coastal zone
management programs; consolidation
and/or incorporation of various plan-
ning and regulatory elements into these
closcly related programs; coordination
of monitoring and evaluation activities:
increased management attention being
accorded specifically to the coastal
waters; consultation concerning the de-
sirability of adjusting state water quality
standards and criteria to complement
coastal zone management policles; and
designation of areas of particular con-
cern or priority uses.



Subpart F—Applications for Administrative
Grant.:.

§ 923.50 CGeneral.

The primary purpose of administrative
grauts made under section 306 of the Act
is to assist the States to implement
constal zone management programs fol-
lowing their approval by the Secretary of
Commerce. The purpose of these guide-
lines is to define clearly the processes by
which grantees apply for and administer
grants under the Act. These guidelines
shall be used and interpreted in con-
junction with the Granis Management
Manual for Grants under the Coastal
Zone Management Act. hereinafter re-
ferred to as the “Manual.” This Manual
contains procedures and guidelines for
the administration of all grants covered
under the Coastal Zone Management
Act of 1972. It has been designed as a
tool for grantees, although it addresses
the responsibilities of the National

. Oceanic and Atmospheric Administra-
tion and its Office of Coastal Zon¢ Man-
agemend, which is responsible for admin-
istering pragrams under the Act. The
Manual incorporates a wide range of
Federal requirements,
established by the Officc of Management
and Budget, the General Services Ad-
ministration, the Department of the
Treasury, the General Accounting Office
and the Department of Commerce. In
addition to specific policy requirements
of these agencies, the Manual includes
recommended policies and procedures for
grantees to use in submitting a grant
application. Inclusion of recommended
policies and procedures for grantees does
not limit the choice of grantees In select-
ing those most useful and applicable to
local requirements and conditions.

§ 923.51
gram.
The Congress assigned the responsi-
bility for the administration of the
Coastal Zone Management Act of 1072 to
the Secretary of Commerce, who has des-
ienated the National Oceanic and Atmos-
pheric Administration (NOAA) as the
agency in the Department of Commerce
to manage the program. NOAA has estab-
lished the Office of Coastal Zone Man-~
agement for this purpose. Requests for
information on grant applications and
the applications themseives should be
directed to:
Director, Officc of Coastal Zone Management
(OCZM)
Natlonal Oceanic and Atmospheric Adminls~
tration,
U.8. Department of Commerce
Rockville, Maryland 20852

§ 923.52

(a) The application shall coutain a
designation by the Governor of a coastal
State of a single agency to reccive and
hnve fiscal and propranmumatic responsi-
hility for administering grants to imple~
ment the approved managemcent pro-
gram.

(b) A single State application will cover
all program management elements,
whether carried out by State agencies,
areawide/regional agencics, local govern~
ments, Interstate or other entities.

Administration of the pro-

State responsibility.

including those

§923.53 Allocation.

Section 306(D) allows a State to al-
locate a portion of its administrative
grant to sub-State or multi-State entities
if the work to result from the allocation
eontributes to the effective implementa~
tion of the State's approved coastal zoae

- management program. The requitements

for identifying such allocations are seb
forth in § 923.55(¢c).

§923.51 Ceographical segmentation.

Authority is provided in the Act for a
State’s management program to be de-
veloped and adopted in segments. Addi~
tional criteria for the approval of a seg~
mented management program are set
forth in Subpart E § 923.43. Application
procedures for an administrative grant
to assist in administering an approved
segmented management program will be
the same as set forth in this subpart for
applications to adminisier an approved
management program for the entire
coastal zone of a State.

§923.55 Application for the initial ad-

ministrative grant.

(a) The Form CD-288, Preapplica-
tion for Federal Assistance, required
only for the initial grant, must be sub-
mitted 120 days prior to the beginning
date of the requested grant. The pre-
application shall include documentation,
signed by the Governor, designating the
State office, agency or entity to apply for
and administer the grant. Copies. of the
approved management program are not
required. The preapplication form may
be submitted prior to the Secretary’s
approval of the applicant’'s management
program provided, after consultation
with OCZM, sapproval is anticipated
within 60 days of submittal of the
preapplication.

(b) Al applications are subject to the
provisions of OMB Circular A-95 (re-
vised). The Form CD-288, Prearplica-
tion for Federal Assistance, will be
transmitted to the appropriate clear-
inghousss at the time it Is submitted to
the Office of Coastal Zone Management
(OCZM), If the application is deter-
mined to be Statewide or broader in na-
ture, a statement to that effcet shall be
attached to the Preapplication form
submitted to OCZM. Such a determina-
tion does not preclude the State clear-
inghouse from involving areawide
clearinghouses in the review. In any
event, whether the application is con-
sidered to be Statewide or not, the Pre-
application form shall include an attach-
ment indicating the date copies of the
Preapplication form were transmitted to
the State clearinghouse and if appli=-
cable, the identity of the areawide clear-
inghousc(s) recciving coples of thie Pre-
application form and the date(s)
transmitted, The Preapplication form
may be used to meet the projcct notifi-
cation and review requirements of OMB
Circular A-95 with the concurrence of
the appropriate clearinghouses. In the
absence of such concurrence the project
notification and review procedures,
established State and areawide clearing-
houses, should be implemented simul-
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taneously with the distribution of the
preapplication form.

(¢) Costs claimed as charges to the
grant project must be beneficial and
necessary o the objectives of the grant
project. The allowability of costs will be
determined in accordanee with the provi-
sions of FMC 74-4. Administrative grants
made under section 306(a) of the Act
are clearly intended to assist the States
in administering their approved man-
agement programs. Such intent precludes
tasks and -related costs for long range
research and studies. Nevertheless it is
recognized that the coastal zone and its
management is a dynamic and evolving
process wherein experience may reveal
the need for specially focused. short-term
studies, leading to improved management
processes and techniques. The OCZM will
consider such tasks and their costs, based
upon demonstrated need and expected
contribution to more effective manage-
ment programs.

(d) The Form CT»-292, Application for
Federal Assistance (Non-Construction
Programs), constitutes the formal appli-
cation and must be submitted 60 days
prior to the desired grant beginning date.
The application must be accompanied by
evidence of compliance with A-95 re-
quirements including the resolution of
any problems mised by the propesed
project. The OCZM will not accept appli-
cations substantially deficient in sdher-
ence to A-95 requirements.

(e) The State's work program imple-
menting the approved management pro-
gram is to be set forth In Part IV, Pro-
gram Narrative, of the Form CD-292 and
must describe the work to be accom-
plished during the grant period. The
work program should include:

(1} An identification of those elcments
of the approved management program
that are to be supported all or in part
by the grant and the matching share,
hereinafter called the grant project. In
any cvent, activities related to the es-
tablishment and implementation of State
responsibilities pursuant to Section 307
(Y (3) and Section 307(d) of the Act, are
to be included in the grant preiect.

(2) A precice statement of the major
tasks required to implement cach ecle-
ment,

(3) For each task, the following should
be specified:

(1) A concise statement of how ecach
task will aceomplish all or part of the
program element to which it is related.
Identify any other State. arecawide, re-
glonal or interstate agencies or loeal gov-
crnments that will be allocated respon-
sibllity for carrying out all or portions of
the task. Indicate the estimated cost
of the subcontract/grant for each
allocation. :

(i) For ecach task indicate the esti-
mated total cost. Also indicate the esti-
maled total man-months, if any, allo-
cated to the task from the applicant's
in-house staff.

(iii) For each task, list the estimated
cost using Lhe object class categories 6.a.
through k., Part I1I, Section B—Budget
Categories of Form CD-292.



(4) The sum of all the task costs in
sub-paragraph (3) of this paragraph
should equal the total estimated grant

~ project costs.

(5) Using two categories, Professional
and Clerlcal, indicate the total number
of personnel in each category on the ap-
plicant’s in-house staff, that will be as-
signed to the grant project. Additionally
indicate the number assigned full time
and the number assigned less than full
time in the two categories.

(6) An identification of those manage-
ment program elements, if any, that will
not be supported by the grant project,
and how they will be Implemented.

§ 923.56 Approval of applications.

(a) The application for an adminis-
trative grant of any coastal State with a
management program approved by the
Secretary of Commerce, which complies
with the policles and requirements of the
Act and these guidelines, shall be ap-
proved by OCZM, assuming avallable
funding. -

(b) Should an application be found
deficient, OCZM will notify the applicant
in writing, setting forth in detail the
manner in which the application fails to
conform to the requirements of the Act

or this subpart. Conferences may be held -

on these matters. Corrections or adjust-
ments to the application will provide the
basis for resubmittal of the application
for further consideration and review.

(¢c) OCZM may, upon finding of exten-
uating circumstances relating to applica-
tions for assistance, waive appropriate
administrative requirements contained
herein.

§923.57 Amendments.

Amendments to an approved applica-
tion must be submitted to, and approved
by, the Secretary prior to Initiation of the
change contemplated. Requests for sub-
stantial changes should be discussed with
OCZM well In advance. It is recognized
that, while all amendments must be ap-
proved by OCZM, most such requests will
be relatively minor in scope; therefore,
approval may be presumed for minor
amendments if the State has not been
notified of objections within 30 working
days of date of postmark of the request.

§923.58 Applications for second and
subscquent ycar grants,

(a) Second and subsequent year ap-
plications will follow the procedures set
forth in this subpart, with the following
exceptions:

(1) The preapplication form may be
used at the option of the applicant. If
used, the procedures set forth in § 923.55
() will be followed and the preapplica=-
tion is to be submitted 120 days prior to
the beginning date of the requested
grant. If the preapplication form is not
used, the A-95 project notification and
review procedures established by State
and areawide clearinghouses should be
followed.

(23 The application must contain a
statement by the Governor of the coastal
State or his designee that the manage-
ment program as approved earlier by the

Secretary of Commerce, with any ap-
proved amendments, is operative and has
not been materially altered. This state-
ment will provide the basis for an annual
OCZM certification that the approved
management program remains in effect,
thus fulfilling, in part, the requirements
of section 309(a) for a continuing re-
view of management programs.

(3) The Governor’s document desig-
nating the applicant agency is not re-
quired, unless there has been a change
of designation.

(4) Coples of the approved manages
ment program or approved amendments
thereto are not required.

[FR Doc.76-738 Filed 1-8-76;8:45 am]

Title 17—Commuodities and Securities
Exchange

CHAPTER |1—SECURITIES AND
EXCHANGE COMMISSION

[Release Nos. 33-5552, 34-11156]

PART 231—INTERPRETATIVE RELEASES
RELATING TO THE SECURITIES ACT
OF 1933 AND GENERAL RULES AND
REGULATIONS THEREUNDER

PART 241—INTERPRETATIVE RELEASES
RELATING TO THE SECURITIES EX-
CHANGE ACT OF 1934 AND GENERAL
RULES AND REGULATIONS THERE-
UNDER

Gold Offerings

The Securities and Exchange Commis=
sion today made public the text of three
no-aclicn letters issued by 1ts Division of
Corporation Finance with respect to cer-
tain proposed arrangements for the sale
of gold bullion, Restrictiohs on the pri-
vate ownership of gold by United States
citizens are due to be terminated on De-
cember 31, 1974, and the Commission has
received numerous informal inquiries re-
garding the applicability of the Federal
securities laws to various arrangements
for the sale of gold to public investors.

There are presently no regular mar-
kets in the United States for dealings in
gold by ordinary investors nor are there
any established procedures or practices
for handling such transactions. Conse-
quently, there are great uncertainties
about the application of the federal secu-
rities laws to gold investment plans. It
is not possible to resolve these uncer-
tainties at the present time. And, the
Commission is aware that the sale of
gold involves questions of national fi-
nancial and economic policy not pre-
sented by the sale of interests in other

- commodities. These are policles as to

which the Commission has no expertise
and which it does not wish to disrupt,
at least in the absence of further infor-
mation and experience concerning the
needs of investors. There appears, how-
ever, to be considerable interest on the
part of broker-dealers and others in of-
fering plans for the purchase of gold to
investors. Consistent with its intention
not to disrupt the establishment of na-
tional economic and financial policies, the
Commisslon believes that its staff should
provide such guidance as is possible un-
der the circumstances, and, for that
purpose, is publishing three no-action
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letters stating the enforcement position
of the staff of the Division of Corpora-
tion Finance. .

The texts of the letters, with identify-
ing details deleted, are as follows:

LeTTER NO. 1

This 18 with reference to your letter, dated
December 17, 1974, requesting, among other
things, an Interpretation as to the applica-
bility of the Securities Act of 1933 to pro-
posed plans of X National Bank (“X") to
seil gold bullion, after December 31, 1974,
to Indtvidual purchasers.

We understand the facts, which are set
forth more fully in your letter, to be a8 fol-
lows. X will sell gold bullion cast in various
slze ingots and bars at a price egqual to
X's “asked price” as a gold bullton dealer
plus a mark-up which is estimated to be
1, percent for registered broker-dealers and
between 2-8 percent for {ndividual pur-
chasers. A buyer from X may either take
physical delivery of the gold bullion pur-
chased or may request that such bullion be
held for safekeeplng and storage in one of
X's gold depositories which are expected to
be established in the United States and
Switzerland. X intends to enter into an
agreement with each such depository which
will provide either that (1) the depository
will hold specifically identified bars or ingots
of gold for X, maintain insurance covering
such gold at prescribed limlts and dellver
gold bullion upon request by X or the owner
of the gold or (ii) the depository will lease
& portion of its vault directly to X which
wilt handle such Insurance and delivery
functlons. If the buyer's gold bulllon is to
be stored by X at 1ts depositorles, X will
issue in registered form to the buyer a Gold
Bullion Safekeeping Certificate (‘‘Safekeep-
ing Certificate) indicating the number of
ounces purchased by the buyer. The buyer
will be required to pay in advance the an-
nual storage cost of the buyer's pold bul-
1ton plus a fixed fee of 35 per certificate.
Upon presentment of the Safekeeping Cer-
tificate for dellvery of the gold bullion, X
wlil arrange to dellver gold bars or Ingots
in sizes selected by the Certificate holder.

The holder of a Safekeeping Certificate
may demand delivery of the gold bullion rep-
resented by such Certificate at any time by
(n) presenting the Certificate to X 1n New
York City or to one of X's depositories listed
on the Certificate, (b) payment of any un-
prid storage charges, (¢) payment of a gold
bar or ingot fee In accordance with a fixed
schedule, (d) payment of any applicable
sales taxes and (¢) payment of applicable
shipping charges. The bar or Ingot fees shall/
be hased on the value of gold bullion set
at the 3:00 p.m., London “fixing” on the day
immediately preceding the day upon which
delivery is requested. X and its depositorles
may not maintain substantial supplies of ail
slzes of bars and Ingots. Accordingly, while
it iy expected that 400 ounce bars always will
be deliverable upon demand, X may reserve
the right to make deltveries of other siza
bars and ingots within several days after
demand. )

X wiil have no obligation to repurchase
any gold bullion sold by it or any Safekeep-
ing Certificates issued by it. X intends, how-
ever, to continue to act as a gold dealer and
accordingly expects to continue to make bids
on gold bullion offered for sale in the gold
market, including offers of gold bulllon by
holders of Safekeeping Certificates. Such
trading activitles will be conducted as and
to the extent deemed advisable by X In light
of existing gold market conditions, s

X will act for its own acecount In all sales
of pold bullion, and will either deliver gold
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